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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by George A. Unsinn and Margaret Unsinn, 
plaintiffs below, from a judgment in favor of the appellees, Leslie R. 
Wilson and Mary K. Wilson, defendants below, and the parties will be 
hereafter referred to as they appeared in the trial Court. | 
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The action was commenced by a complaint filed by George A. 
Unsinn and Margaret Unsinn against Leslie R. Wilson and Mary K. Wil- 
son, to reform a promissory note secured by a second deed of trust to 
conform with the contract signed by the purchaser and seller. 


Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11, of the 1950 Edition of the Code of the District 
of Columbia and on this Court by Section 1291, Title 28, United States 
Code. 


STATEMENT OF THE CASE 


The plaintiffs, George A. Unsinn and Margaret Unsinn, in 1954 


were the owners of the premises, 801 Irving Street, N.E., Washington, 


D. C., and the plaintiff, George A. Unsinn, was the sole proprietor of 

a blacksmithing business known as Mitchell & Unsinn, and who became 

ill in the early part of 1954. Various persons, including Angelo Catucci, 
entered into an agreement with the plaintiff, George A. Unsinn, wherein 
they agreed that they would assume and pay the outstanding indebtedness 
on the said business and property and would incorporate and give to plain- 
tiffs one-sixth of the stock of the corporation and would pay him a certain 
sum weekly for the period of his natural life. None of the promises made 
were kept, either by the persons individually or by the corporation. 


The plaintiffs, relying upon these promises, conveyed, among other 
things, the property at 801 Irving Street, N.E., Washington, D.C., anda 
corporation was formed, known as 801 Irving Street Incorporated, and 
in December of 1955, a contract was entered into between 801 Irving 
Street Incorporated and the defendants, wherein for the sum of $182,500.00, 
payable $40,000.00 in cash and the balance to be secured by trusts total- 
ling $142,500.00, the second trust note being in the sum of $73,479.62, 
the said property was conveyed to the defendants. 
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Plaintitfs called upon 801 Irving Street Incorporated, and the 
officers thereof, to comply with the terms of their contract with plain- 
tiffs tor the transfer of the property to it, which was refused, and plain- 
tifts filed an action in the United States District Court for the District of 
Columbia against the corporation with the various persons who were 


principals on the contract with plaintiffs (J.A. 13). | 


Plaintiffs, in settlement of their claim against the corporation, 
and others, received the note, which is plaintiffs’ exhibit No.. 2, and 
which is in the face amount of $73,479.62, with interest at 5% per annum 


and payable in monthly installments of $150.00 a month. | 


Plaintiffs filed their complaint to reform this note to conform with 
the written agreement of the defendants with 801 Irving Street Incorporat- 
ed, which is plaintiffs' exhibit No. 1 (J.A. 8), which contains, among other 


things, the following: 
| 

"Purchaser is to assume trust or trusts not to 
exceed $142,509.00 payable $950.00 per month, includ+ 
ing interest at 5% with privilege of paying off at any | 
time. It will be the privilege of the purchaser to 
request two notes tor the amount of $142,500.00. See 
attached supplement for terms of first trust." 


Apparently there was some question in the minds of the defendants 
when they found that there was a monthly payment of $800.00 a month 
due on the tirst trust with 119 payments due knowing that the $150.00 
payment on the second trust would not pay the interest on that note and 
whether or not they would have to pay some sum over the $950.00 a 
month. In order to make more definite the agreement a letter was 
addressed to Shannon & Luchs by H. G. Catucci, Secretary of the corp- 
oration, containing, among other things, the following: (J A. 12) 


"With reference to the contract dated December 8, 
1955 covering the property 801 Irving Street, North- | 
east, Washington, D. C., Lots 1, 2, 3, 4, 5 and 808, 


Square 3836, I, the undersigned, affirm that the con- 


tract provision covering the payments on the trusts of 
$950.00 as outlined in the contract covers the total | 
monthly payments on the trusts. 
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"Included in the $950.00 monthly payments as above 

is the addendum to the contract showing a monthly pay- 

ment of $800.00, including interest of 5%." 

The defendant, in his testimony, requested this letter in order to 
explain the way the payments were to be made and had requested S. H. 
Wolberg, the agent for Shannon & Luchs, to obtain this letter for him 
and he was shown plaintifts’ exhibit No. 8, which is set out above, which 
he admitted seeing (J.A. 26-27). 


On cross-examination, the defendant, Leslie R. Wilson, was shown 
plaintiffs’ exhibit No. 1, which is the contract containing his signature, 
and he admitted his initials on the margin of paragraph 4 of the contract 
as having them placed on the contract after seeing the letter of H. G. 
Catucci of December 14, 1955 (J.A. 32). 


The defendant stated that it was his view that the $950.00 a month 
was to be paid only while payments were being made on the first trust 


and after that was paid then his payments would be $150.00 a month, or 
any other amount that he might desire to pay, and reference was had to 
the affidavit of the defendant, which was exhibit "A" to the memorandum 
in opposition to plaintiffs’ motion for summary judgment, in which it 


was stated that under no circumstances would the payments required 
of the affiant be more than $950.00 per month (J.A. 37). 


Solomon H! Wolberg, who was employed by Shannon & Luchs 
Company, and who was the salesman involved and whose name appears 
on the contract for Shannon & Luchs Company, was called as a witness 
and identified plaintifts’ exhibit No. 5, which was the letter from Shannon 
& Luchs to the District Title Company enclosing a copy of the contract, 
which was plaintiffs' exhibit No. 1, and copies of plaintiffs’ exhibits Nos. 
7 and 8, and directing them to settle in accordance with those papers 
(J.A. 42). The witness further stated that this contract, referring to 
plaintiffs’ exhibit No. 1, was the culmination of the understanding of 
both parties and it is the only contract that he had signed. He further 
stated that there was very little talk about the second trust and that he 
does not have any verbal changes in any contract (J.A. 42). 
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Angelo J. Catucci, called as a witness for the defendants, testified 
that he was one of the original members of the corporation that bought 
the premises, 801 Irving Street, N.E., in 1954 or 1953, and that when 
the corporation decided to sell he was an officer and dealt with Solomon 
H. Wolberg of Shannon & Luchs on behalf of the corporation G. A. 44-45). 
He stated that he and his brother Henry were present at the title company 
when the note was signed and understood that the second trust note had 
no due date and Mr. Wilson said he wasn't going to pay more ‘than $900.00 
a month, and that he told him that he could pay any time you want to (J.A. 
48). : 

On cross-examination the witness stated that he never talked to 
the defendant Wilson until after the contract was signed and that the 
contract, plaintiffs’ exhibit No. 1, was submitted to the Board of Direc- 
tors, which the directors agreed would be to the best interests of the 
corporation (J.A. 48-50). The witness also admitted being familiar 
with the letter written by his brother to Shannon & Luchs on! December 
14, 1955, being plaintiffs’ exhibit No. 8 (J.A. 51). | 


The witness was shown his affidavit (J.A. 6) in which he stated 
that he actually signed the contract as an officer of the corporation, 
which he admitted making, and admitted that he was wrong and had 
made a mistake (J.A. 51-53). The witness also testified that the settle- 
ment took place at the title company on Eye Street, between | Fourteenth 
and Fifteenth, and in his deposition, taken March 13, 1959, he stated he 
had forgotten the name of the title company but it was on Ninth Street 
(J.A. 53). He also admitted the statement contained in his deposition 
that the only statement made at the title company was that the note was 
for $150.00 a month, with 5% interest, and no date as far as final pay- 
ment. He further stated that there was no change in the contract, which 
is plaintiffs’ exhibit No. 1, and which had been approved by : the Board of 
Directors (J.A. 54). He further admitted a statement in his deposition 
that the contract was read to the members of the Board of Directors 
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and they accepted it and they directed the Secretary and President to 
sign the contract (J.A. 56), and there wasn't any conversation with Mr. 
Wolberg after the contract was signed, it was a contract (J.A. 58). 


Henry G. Catucci, called as a witness for the defendant, stated 
that he attended the settlement at the title company with his brother, 
Angelo Catucci, and identified the letter of December 14, 1955, which 
is plaintiffs' exhibit No. 8 in evidence, and also identified his initial on 
the side of the first page of the contract and also his initial on plaintiffs’ 
exhibit No. 7. He stated further that he understood, according to the 
contract, that the Wilsons were to pay $950.00 a month, which covered 
the first and second trusts (J.A. 67-68). The witness stated he didn't 
remember any conversation with Wilson at the title company and the 
only thing he remembered at the title company was that he had to sign 
some papers and that he didn't know how many. He also stated that he 
doesn't recall anything said by Wilson about the interest on the trust. 


He was directed by the Board to sign the papers (J.A. 71-73). 


Joseph M. McNamara, called as a witness for the plaintiffs, stated 
that he was presently employed as the manager of the Chevy Chase 
Branch of National Permanent Savings and Loan Association, and that 
on December 30, 1955, he was an assistant secretary at the District 
Title Insurance Company and that he arranged for the settlement of 
certain matters and was requested by Shannon & Luchs to settle the 
sale in this case. He stated that a question arose as to the first trust 
to be assumed and another question as to the terms of the second deed 
of trust and what the monthly payments would be. He stated that the 
total payment on ‘both deeds of trust was to be $950.00 a month, and the 
following proceedings were had: 

"Q. (By Mr. Doherty) Not at any time in the con- 

versation in your office, was there anything said that 

after the first trust was paid oft, that the payments 

on the trusts would only be $150.00 a month? 


A. There was discussion, yes; and the discussion 
was such that the payments were to be $950.00 on the 


| 
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two trusts until one was paid off, the first trust off. At | 
that time the balance of the payments were to be carrie 
over to the second trust. My recollection is that the 
question was brought up. Mr. Wolberg said the terms 
of the contract said $950.00 for the trusts. And at the 
time of settlement, there didn't seem to be any dispute 
as to what the total payment would be and what they 
would be once the first trust was paid off. 


"Q, That was to be $950.00 a month? A. Thatis | 
correct." (J.A. 80). 


On cross-examination, among other things, the following proceed- 


ings were had: | 


"Q, And didn't you at that time make a note and | 
say something to the parties to the effect that this note, 
by its terms, did not have any payment date, any ulti- | 
mate payment date? A. I can't recall whether I com- 
mented or someone else. I know the point was raised. 
I know that it was stipulated that the interest would be | 
larger than the monthly payment, and Mr. Wolberg had) 
said the terms of the contract called for $950.00, and _ 
that will be taken care of at such time as the first trust 

| 


is paid off." (J.A. 82). 


And also: 


attention? A. My recollection is that they said the 
terms of contract called for the first trust payments 
to be applied on the second trust when that was liqui- | 
dated, and that there was no need to add that in the note 
because that contingency was sure to come.” (J.A. 83). 


"Q@. What did they say when you called that to their 
| 


The Court, in its findings of fact (J.A. 86-89) stated that there was 
no testimony supporting the contention either that there was a mistake 
or that the note did not carry out the intention of the parties, The Court 
further stated that this action is unusual in that neither one of the original 
parties to the note contended that there was any mistake but that the con- 
tention is advanced by the assignees of the original payee, and the original 
payee repudiates this claim, and the Court dismissed the complaint on 

| 


the merits. 


STATEMENT OF POINTS 


1. The Court erred in refusing to reform the note to conform 
with the contract. 


2. The Court erred in receiving evidence contrary to the terms 
of the written agreement. 


3. The Court erred in dismissing the complaint. 


SUMMARY OF ARGUMENT 


The contract was plain and unambiguous on its face and was further 
made definite by plaintiffs’ exhibit No. 8, and the purchaser was to pay 
$950.00 2 month until the full sum of $142,500.00, including interest, 
had been paid. There was no testimony that the purchasers did not 
understand the terms of the contract and there was no consideration 


for any alleged change in the contract, and the Trial Court should not 


have permitted evidence to in any way vary or disprove the written 
contract. 


The contract was binding upon the original parties and their 
successors and assigns, and the plaintiffs, as the assignees of the 
note, were entitled to the reformation of the note to conform with the 
terms of the contract. 


ARGUMENT 


This action grows out of an original conveyance by the plaintiffs 
to certain individuals, including one Angelo J. Catucci, upon a promise 
to pay certain monies to the plaintiff and to pay certain outstanding 
obligations owing at the time of the conveyance. This consideration 
was not paid and an action was filed for damages on the ground of 
fraud against the original individuals and the corporation, and praying 
that the plaintiffs be restored to their original rights in the property 
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conveyed on June 1, 1954. Angelo J. Catucci was one of the defendants 
in that suit (J.A. 13). | 


At that time the only asset remaining in the corporation was the 
note in issue, which was assigned to plaintiffs in settlement of their 


claim. | 


The contract of the defendants for the purchase of the property 
definitely stated that $950.00 a month would be paid by the purchasers 
until the $142,500.00 and interest had been paid and it is definitely stated 
in the letter, signed by H. G. Catucci, dated December 14, 1955, that 
$950.00 was to be paid each month on both trusts (J.A. 12). 


Paragraph 17 of the contract, plaintiffs’ exhibit No. 1, states that 
the contract will be binding upon the principals and their assigns and 
that the contract contains the final and entire agreement between the 
parties and they are not bound by anything not contained therein (J.A. 9). 


Plaintiffs’ exhibit No. 8 was written because the defendants knew 
that the $950.00 a month would not take care of the payment on the first 
trust and the interest on the second trust note and the letter was requested 
for the protection of the defendant and it plainly states that the $950.00 a 
month was the only amount required to be paid (J.A. 12). 


| 

The defendant, Leslie Wilson, testified that after the SES: trust 
was paid it was his decision to make up his mind as to what amount he 
should pay on the second trust (J.A. 27- 28). This witness's affidavit, 


being exhibit "A" of the defendants' opposition to the plaintiffs" motion 


for summary judgment, states that the corporation had informed him 
that under no circumstances would the payments required of your affiant 
be more than $950.00 a month, which indicated that the only thing this 
defendant was worrying about was the fact that he would have to pay 
more than $950.00 a month if the entire interest on the second trust 

was to be paid (J.A. 5). , 
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The Court's original view of this testimony is clearly set forth 


in the following colloquy between the Court and the witness (J.A. 28): 


"THE COURT: Yes, but you were to make the decision? 
"THE WITNESS: Yes, sir. 


‘THE COURT: You mean that you were to decide as to 
whether you would pay full interest or not on this note? 


"THE WITNESS: No. The interest, of course, would 
accumulate, what we weren't paying, the amount over and 
above that. 


‘THE COURT: Most extraordinary. 


"MR, KAMEROW: It was a most extraordinary deal, 
as Your Honor will hear from later witnesses. 


"THE COURT: Most extraordinary that the debtor 
should have’ the decision as to whether or not he should 
pay full interest. 


"MR. KAMEROW: Well, I think his explanation — 


"THE COURT: You may proceed. It is almost 
incredible. 


"THE WITNESS: We were to pay the full interest, 

but increasing the monthly payment when the first trust 

was paid off would depend on what the circumstances 

were, whether we have any tenant in the building or not. 

That was satisfactory to the sellers. So I asked Mr. 

Wolberg to get a letter to that effect, which he did from 

Mr. Catucci, saying that the monthly payment was 

$950.00, $800.00 of that was to be on the first and the 

other $150.00 to be, to go on the second.” 

Defendants’ witness, Angelo J. Catucci, was definitely antagonistic 
to the plaintiffs and apparently by reason of the fact that plaintiff had 
sued him growing out of the original transaction. His testimony was 
contrary to prior statements made at the time of the taking of his depo- 
sition and was warned a number of times by the Court for attempting to 
make statements beyond the requirement of the question. He definitely 
had no authority to speak for the corporation at the title company. The 
contract had been approved by the corporation and the witness, H. G. 
Catucci, and the President of the corporation were directed to sign the 


necessary papers (J.A. 56). Angelo Catucci was not required to be in 
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attendance. His statement in his affidavit, exhibits 'B" and "er (J.A. 

6 and 7) that he had signed the contract, being plaintiffs’ exhibit No. 1, 
was incorrect and admittedly a mistake, clearly indicated how careless 
he was with the truth. No one else heard any statement at the title 


company that would in any way vary the terms of the contract. 


According to the testimony of Joseph M. McNamara at the time of 
the settlement there didn't seem to be any dispute as to what the total 


payment would be and what that would be once the trust was paid off. It 
i 
was to be $950.00 a month (J.A. 80). 


The Court permitted the defendants to introduce evidence, over 
the objection of the plaintiffs, that such evidence was outside the terms 
of the contract and that it was not admissible, but the Court ruled that 
in an action to reform a contract on the ground of mistake or reform a 
note on the ground of mistake, the circumstances pie the trans- 
action are admissible. In this particular case there would be no con- 
sideration to change the terms of the written contract. The agreement 
called for the sale price to be $182,500.00, $40,000.00 was to be paid 
in cash and the $142,500.00, with interest, was to be paid at ane rate 
of $950.00 a month until paid. There was no complaint ever' ‘made by 
the defendants covering the terms of the contract, but only the worry 
that the contract might be construed to require that they pay more 
than $950.00 a month. | 


The $150.00 a month on the second trust note would definitely not 
take care of the interest, and it will be noted, in the testimony of the 
defendant, Leslie Wilson, that they were to pay the full interest (J.A. 28). 
This statement would negate any contention of the defendants that they 
were to pay only the sum of $150.00 a month with their right to pay any 
additional amount that they might deem proper. | 
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THE RECORD DISCLOSES SUFFICIENT INEQUITABLE CONDUCT ON 
THE PART OF DEFENDANTS TO REQUIRE REFORMATION 


The Court was mistaken in its application of the law to the facts 
of this case in stating that there was no mistake as between the original 
parties and apparently accepting the statement of Angelo Catucci, even 
though all the written evidence and the unbiased testimony indicated 
clearly it was the intention of the parties that $950.00 was to be paid 
each month until such time as the entire amount of principal and interest 
on the trust had been paid. 


It is apparent that the defendants knew at the time of the signing 
of the note that they were to pay $950.00 a month until the $142,500.00, 
and interest, was paid. The contract so stated and the letter of Decem- 
ber 14, 1955, clearly spelled it out. The settlement clerk at the title 
company said it was so understood. The agent for Shannon & Luchs 
sent the contract, the letter of December 14, 1955, and the terms of the 
first trust to the title company and settlement was to be made in accord- 
ance therewith. Nothing was said at any time which would indicate that 
the terms of the contract were to be changed in any way. 


It is most apparent that the defendants are deliberately taking 
advantage of the situation that plaintiffs find themselves in. They do 
not deny signing the contract nor do they deny having the letter of 
December 14, 1955, plaintiffs’ exhibit No. 8, when the contract was 
signed. The affidavit of February 3, 1959 (J.A. 5) does not say they 
were not to pay the $950.00 a month, but merely that it would not be 
more than $950.00. 


The word "mistake" means to misunderstand, misconstrue, or 


being an error in judgment, fault or misunderstanding. 


In the case of Sanders v. Monroe, 56 App. D.C. 132, 10 Fed. (2d) 
997, the Court, at page 133, made the following statement: 
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‘Power to reform written contracts for fraud or mis- 
take is everywhere conceded to courts of equity, and if | 
the mistake is satisfactorily made out, equity will not | 
hesitate to so reform the contract as to make it conform 
to the precise intent of the parties." 


In the case of Commercial Standard Insurance Company v. Mary- 
land Casualty Co., 248 Fed. (2d) 412, the Court, at page 415, said: 


"proper cases for reformation include those where 
the party seeking equitable relief has shown that the con- 
tract as written did not reflect the true intent of the | 
parties. Blevins v. Thompson, Mo., 1953, 255 S.W. 2d | 
787, 790, and cases cited therein. This vital defect of 
a written contract may be shown to be the result of fraud, 
mutual mistake, or such other grounds as will satisfy the 
requirements for equitable relief." 


The Trial Court, in its findings of fact, refers to the case of 
Hawkins v. Fradkin, 85 App. 310, 178 Fed. (2d) 705, as follows: 


"'While it is ordinarily true that antecedent agree- 
ments, written or oral, merge in the deed finally 
executed and delivered, a Court of Equity nevertheless| 
has power to reform a deed or other written instrument 
when, because of fraud or mistake, it does not express 
the true intent of the parties. The mistake need not be: 
mutual. A mistake by one party accompanied by fraud) 
or inequitable conduct on the part of the other will, if 
clearly proved, justify reformation.'" (J.A. 877) | 


Normally the plaintiffs would have no quarrel with this statement 
except that in this particular case paragraph 17 of the contract definitely 
states that the provisions of the contract will survive the execution and 
delivery of the deed and shall not be merged therein. | 


In Note 1 to Hawkins v. Fradkin, supra, is the reference to the 
case of Waldron v. Skinner, 101 U.S. 577, 584, in which the Supreme 
Court said: | 

"| . The rule being that if by mistake a deed be 
drawn plainly different from the agreement of the parties, 


a Court of Equity will grant relief by considering the deed 
as if it had conformed to the antecedent agreement." — 
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It would appear that the testimony of the defendants was a deliberate 
attempt to confuse the existing situation and if not considered a fraud on 
their part it is definitely inequitable conduct. 


This Court, in Hawkins v. Fradkin, supra, made the following 


statement: 


"Defendants neither plead nor attempt to prove 
the omission of the reservation was due to a new agree- 
ment to omit it. They rest on the fact that the deed con- 
tains no reservation and apparently seeking advantage 
from plaintiff's mistake, refuse to agree to reformation. 
But simultaneously and inconsistently they do not object 
to the use of the passway by the present owner of the 
eastern half of Lot 927; they simply oppose establish- 
ment of a legal right to that use, as contemplated by the 
contract. Such conduct is properly described as inequit- 
able, regardless of the District Court's finding that Haw- 
kins was not the victim of fraud or misrepresentation. 


"With mistake on the one side and inequitable conduct 
on the other plainly apparent, the District Court erred in 
not reforming the deed.” 


CONCLUSION 


It is respectfully submitted that equity and good conscience require 
that the defendants pay for the property in accordance with the terms of 
their contract, and that the Trial Court was in error in dismissing plain- 
tiffs' complaint and entering judgment for the defendants and that the 
judgment of the United States District Court for the District of Columbia 
should be reversed with directions to conform the note in accordance 
with the terms of the contract of the parties. 
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COMPLAINT TO REFORM PROMISSORY NOTE | 

The plaintiffs, George A. Unsinn and Margaret Unsinn, by and 
through their attorneys, Cornelius H. Doherty, Robert A. Littleton 

and Richard §. Ross, sue the defendants, Leslie R. Wilson and Mary 

K. Wilson, and aver as follows: | 

1. On, to-wit, December 8, 1955, the defendants, Leslie R. 

Wilson and Mary K. Wilson, entered into an agreement, in writing, 


for the purchase of the property located at 801 Irving Street, N. E., 
Washington, D. C., then owned by 801 Irving Street Incorporated, for 
the price of One Hundred Eighty-Two Thousand Five Hundred 
($182, 500. 00) Dollars, the purchasers to pay Forty Thousand 
($40, 000. 00) Dollars in cash, and to assume a trust or trusts not to 
exceed the sum of One Hundred Forty-Two Thousand Five Hundred 
($142, 500.00) Dollars, payable Nine Hundred Ninety (9990. 00) Dollars 
per month, including interest at five per cent (5%) with the privilege of 
paying off at any time, with the privilege to the purchasers to request 
two (2) notes for the amount of One Hundred Forty-Two Thousand Five 
Hundred ($142, 500. 00) Dollars. | 
2. The defendants, Leslie R. Wilson and Mary K. ae in 
| 
i 
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accordance with the terms of the contract, paid the sum of Forty 
Thousand ($40, 000. 00) Dollars in cash and assumed the first deed of 
trust on which there was then a balance of Sixty-Nine Thousand Five 
Hundred Thirty Dollars and Sixty-Seven Cents ($69, 530. 67) and gave 
another note, dated December 30, 1955, in the sum of Seventy-Three 
Thousand Four Hundred Seventy-Nine Dollars and Sixty-Two Cents 
($73, 479. 62) secured by a second deed of trust on the above described 
property. 

3. The plaintiffs, George A. Unsinn and Margaret Unsinn, are 
the owners of a promissory note dated December 30, 1955, payable to 
the order of 801 Irving Street Incorporated (formerly Mitchell & 
Unsinn, Inc.) in the principal sum of Seventy-Three Thousand Four 
Hundred Seventy-Nine Dollars and Sixty-Two Cents ($73, 479.62), pay- 
able with interest from date until paid at the rate of five per cent (5%) 
per annum, said principal and interest payable in monthly installments 
of One Hundred Fifty ($150.00) Dollars, payable on the last day of each 
and every month, commencing the last day of January, 1956, until paid, 
and signed by the defendants, Leslie R. Wilson and Mary K. Wilson, 
this promissory note being secured by a second deed of trust on the 
property at 801 Irving Street, N. E., Washington, D. C., and being 
one of the two (2) notes given by the defendants, Leslie R. Wilson and 
Mary K. Wilson, as a part of the purchase price of the above described 
property in accordance with the contract dated December 8, 1955. 

4. The defendants, Leslie R. Wilson and Mary K. Wilson, have 
made regular payments of One Hundred Fifty ($150. 00) Dollars on the 
above described note each month to and including September 2, 1958, 
which said payment only partially pays the interest on the said sum of 
Seventy-Three Thousand Four Hundred Seventy-Nine Dollars and Sixty- 
Two Cents ($73, 479. 62) and the said defendants are presently Five 
Thousand Nine Hundred Three Dollars and Seventy-Five Cents ($5903. 75) 


in arrears in the interest on the said note without any interest being 

noted on the delinquent amount, or a total of Seventy-Nine Thousand 
Three Hundred Eighty-Three Dollars and Thirty-Seven Cents ($79, 383. 37) 
being due on the said note. 
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The premises considered, the plaintiffs, George A. Unsinn and 
Margaret Unsinn, demand judgment against the defendants, Leslie R. 


Wilson and Mary K. Wilson, as follows: 
1. That a judgment be entered herein for the amount of the 
interest due on the said note in the sum of Five Thousand Nine Hundred 
Three Dollars and Seventy-Five Cents ($5903. 75), with interest thereon 

from the date when the said interest became due and payable. 

2. That a judgment be entered herein that the defendants be re- 
quired, in the future, to pay the interest of five per cent (5%) on the 
above described note in full and if not paid that the unpaid interest be- 
come a part of the principal sum of the note and to carry interest at 
five per cent (5%) per annum from the time it becomes duel 

3. That a judgment be entered herein that the defendants, Leslie 
R. Wilson and Mary K. Wilson, after the note secured by the first 
trust is paid in full, requiring the defendants to pay the entire sum of 
Nine Hundred Ninety ($990.00) Dollars, payable each month in accord- 
ance with the contract of December 8, 1955, be made payable on the 
note now owned by the plaintiffs and secured by a second deed of trust 
on the above described property until the full amount of principal and 
interest is paid in full. | 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 


/s/ Robert A. Littleton 
Tower Building | 
/s/ Richard S. Ross | 
1025 Connecticut Avenue, N. W. 
Washington, D. C. 
Attorneys for Plaintiffs | 


[Filed October 8, 1958] 


ANSWER | 
The Complaint fails to state a cause of action upon which relief 
can be granted. | 
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II. . 

1. The defendants admit the allegations of paragraph 1 of the 
Complaint with the exception of the allegation that the assumed trust 
or trusts were to be payable at $990.00 per month. This allegation is 
denied by the defendants. 

2. The defendants admit that at the settlement of the property 
they paid the sum of approximately $40, 000. 00 in cash and gave back 
anote, secured by a second deed of trust, in the amount of $73, 479. 62. 
All other material allegations of paragraph 2 of the Complaint are de- 
nied. 

3. The defendants have no knowledge as to the ownership of the 
$73, 479. 62 note dated December 30, 1955, signed by them and demand 
strict proof thereof. All other material allegations of paragraph 3 of 
the Complaint are denied. 

4, The defendants admit that they have paid $150. 00 per month 
on the deferred purchase promissory note and state that said note has 
peen paid to date according to its terms. The remaining allegations 
of paragraph 4 of the Complaint are denied. 

III. 

Plaintiffs and the original payee of the promissory note had no- 
tice of all the facts set forth in the Complaint and nevertheless refrained 
from commencing this action until September 17, 1958, and has thereby 
been guilty of such laches as should in equity bar the plaintiffs from 
maintaining this action. 

WHEREFORE, the premises considered, the defendants demand 
that the Complaint filed herein be dismissed with costs allowed to the 
defendants. 


KAMEROW & KAMEROW 
by /s/ (Mlegible) 

1010 Vermont Ave., N. W. 
Washington, D. C. 
Attorneys for Defendants 


* * * 


[Filed February 4, 1959] 


EXHIBIT "A" 
2 | 
[To Defendants’ Opposition to Plaintiffs’ Motion for Summary Judgment] 


AFFIDAVIT OF DEFENDANT LESLIE R. WILSON 
DISTRICT OF COLUMBIA, ss: ! 

Leslie R. Wilson, being first duly sworn upon oath, deposes and 
states that he is one of the defendants herein and that he makes this 
affidavit in support of his Points and Authorities in Opposition to Plain- 
tiffs' Motion for Summary Judgment. | 

Your affiant states that subsequent to the signing of the contract 
in question a final settlement was made at the title company » at which 
time your affiant and his wife assumed a First Deed of Trust in the 
amount of $69, 020.38, which trust was, and is, payable at the rate 
of $800. 00 per month including interest, and which trust, by its terms 
does not give the privilege of paying off at any time. ! 

At the time of final settlement on the contract in question your 
affiant and his wife were well aware of the fact that the amount of 
$150. 00 per month would not cover the payment of interest on said note 
and at said time your affiant was reassured by the payee of the note 


that it too was familiar with the terms of said note and familiar with 


the fact that under no circumstances would the payments required of 
your affiant be more than $950. 00 per month. There was no mistake 
on the part of either party to the agreement made at the time of settle- 
ment and the defendants herein were not guilty of any fraud or inequit- 
able conduct. | 

/s/ Leslie R. Wilson 


[Jurat February 3, 1959] 


[Filed February 4, 1959] 


EXHIBIT "B" 
}£o Defendants’ Opposition to Plaintiffs' Motion for Summary Judgment] 


AFFIDAVIT OF ANGELO CATUCCI 
DISTRICT OF COLUMBIA, ss: 

Angelo Catucci, being first duly sworn upon oath, deposes and 
says that in December of 1955, he was the Secretary of 801 Irving 
Street, Incorporated (formerly Mitchel & Unsinn, Inc.) and that as 
such he has full knowledge of the following facts. 

Your affiant as an officer of the corporation ivotveas in the sale 
of 801 Irving Street, N. E., in the District of Columbia, helped negoti- 
ate the sale of said premises to the defendants herein, and actually 
signed the contract of December 8, 1955 as Secretary of the selling 
corporation. 

It was fully understood by and between the selling corporation 
and the defendants herein that the Second Deed of Trust note in the 
amount of $74, 479. 62 would be payable at the rate of $150. 00 per 
month until paid. 

At the time the said deferred purchase promissory note was 
executed at the title company it represented the agreement between 
the parties and was not executed or received in error or mistake. 

It was contemplated by the parties that at the time the First 
Trust was paid off that the owner of the property would then be in a 
position to review his net income from the property and determine 
for themselves what payments in addition to the $150. 00 per month, 
if any, they desired to make in order to prevent the note from increas- 
ing in amount from month to month by reason of the fact that the $150. 00 
per month did not cover the payment of interest in the amount of 5% due 
on said note. One reason that this arrangement was satisfactory to the 
selling corporation was the large amount of cash being paid by the pur- 
chasers at settlement and also the substantial amount for which the 
property was being sold. 


| 
At the time the promissory note in question was assigned to the 
plaintiffs herein by the corporation which was the payee of the note, said 
plaintiffs had full knowledge of the fact that said note would never be 
payable at a greater rate, both interest and principal, of $150.00 per 
month unless the makers of the note exercised their option to make 
larger payments in an amount acceptable to them. | 
/s/ Angelo Catucci 


[Jurat February 4, 1959] 
* * 


[ Filed February 5, 1959] 
EXHIBIT "C" 
[To Defendants’ Opposition to Plaintiffs' Motion for Samniary Judgment] 
SUPPLEMENTAL AFFIDAVIT OF ANGELO CATUCCI 


DISTRICT OF COLUMBIA, ss: 
Angelo Catucci, being first duly sworn upon oath, deposes and says 


that it is his recollection that he was an officer of 801. Irving Street, 
Incorporated in December of 1955 but apparently he was not Secretary as 
he stated in his Affidavit dated February 4, 1959. To the best of his 
recollection your affiant believes, at this time, that he was Treasurer 
of said corporation and not Secretary and that the contract in question 
was signed by his brother Henry Catucci, who was apparently Secretary 
at the time of the signing of the contract. At one time your affiant be- 
lieves that he was Secretary-Treasurer of the corporation, and said of- 
fices were later split. | 

Your affiant reaffirms the fact that he was personally involved in 
the negotiations for the contract in question and in connection with the 
negotiations for the settlement of the title company and he reaffirms all 
other statements contained in his affidavit of February 4, 1959. 

/s/ Angelo Catucci 

[Jurat February 5, 1959] 


[ Filed December 12, 1958] PLAINTIFF'S EXHIBIT 1 


SHANNON & LUCHS 
COMPANY 
REALTORS 

724 Fourteenth Street Northwest 
WASHINGTON 5, D.C. 
Telephone NAtional 8-2345 


Washington, D.C. 12/8/55 
RECEIVED ae Mr. Leslie A. W/MMWINilson a. deposit of Five 
Thousand ($5,000.00) Dollars Check to be applied as part payment in the 
purchase of LOTS 1, 2, 3, 4, 5, and 808 SQUARE 3836 with improve- 
ments thereon, known as 801 Irving Street, Northeast in the District of 
Columbia, upon the following terms of sale: 
(1) Price One-Hundred Eighty-Two Thousand Five Hundred 
Dollars, ($182, 500.00). 
(2) Purchaser agrees to pay Forty Thousand Dollars ($40, 000. 00) 
cash at the date of conveyance, of which sum this deposit shall be a part. 
(3) Purchaser is to a FIRST DEED OF TRUST 
secured on the premises of Dollars ($ ) 
due __, 19 __, bearing interest at the rate of per 
cent per annum, payable 
(4) For the balance of deferred purchase money, amounting to 
Dollars ($ ), purchaser is to execute and deliver 
a SECOND DEED OF TRUST secured on said premises, to be paid in 
monthly installments of Dollars ($ ) OR MORE, 
including interest at the rate of per cent per annum, each instal- 
ment when so paid to be applied, first on the payment of interest on the 


amount of principal remaining unpaid and the balance thereof credited to 
principal. Purchaser is to assume trust or trusts not to exceed 


$142,500.00 payable $950.00 per month, including interest at 5% with 
privilege of paying off at any time. It will be the privilege of the pur- 
chaser to request two notes for the amount of $142, 500.00 [See attached Ee 
supplement for terms of first trust. ] te oe kK, 
Trustees in all deeds of trust. are to be named by the parties se- : 


cured thereby. 
——> 
* * 
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(17) The principals to this contract mutually agree that it shall 


be binding upon them, their and each of their respective heirs, executors, 
administrators, successors and assigns; that the provisions hereof 
shall survive the execution and delivery of the deed aforesaid and shall 
not be merged therein; that this contract contains the final and entire 
agreement between the parties hereto, and that they shall not be bound 
by any terms, conditions, statements, warranties or representations, 
oral or written, not herein contained. ! 

Executed in quadruplicate. 

Leased to Redit Taters Company from 7/14/54 to 7/ 14/ 64 ata 
rental of $400.00 per month for a rentable space of approximately 
6,256 square feet. Also leased to Mitchell Koolaire Corporation, Inc. 
from 8/1/55 to 8/1/65 at $1, 142.00 per month for a rental space of 
approximately 14,000 square feet. Tenants furnish their own heat and 
pay their own water rent, utilities and maintenance, with the-exception hn K. W, 
of struetural-repains and-reef.- -However,- the root His guerenteed-to-the Ht, iz kK f 
purehaser -for--Hiegible]-of defeets- and-inr good-eondition: The leases 
will be assigned at the time of settlement by the sellers to the purchasers 
without any obligation to any broker or others for rental commission. 
The seller will conform to all promises,for any work to be done prior to 

to tenants | 


settlement. 


{ handwritten] This offer holds good thru Dec, 15, 1955 after which it is null and void and 
check to be returned. | 


SHANNON & LUCHS CO., Agent 
By /s/ S. H. Wolberg 


| 
We, the undersigned, hereby ratify, accept and agree to the above 
memorandum of sale and acknowledge it to be our contract. | 


ee: /s/ Leslie R. Wilson 
Purchaser 
/s/ William L. Polvinale, Pres. 
December 13, 1955 /s/ H. G. Catucci, Secty. 
Seller 
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[ Filed December 12, 1958] PLAINTIFF'S EXHIBIT 2 


THE DISTRICT TITLE INSURANCE COMPANY 
THE LAWYERS TITLE INSURANCE COMPANY 
THE WASHINGTON TITLE INSURANCE COMPANY 
SECURED BY DEED OF TRUST 
TO Angelo J. Catucci and P. J. Morrison, TRUSTEES 


CONVEYING Lots 1 to 5 inclusive and Lot 808 in Square 3836 
$73, 479.62 Washington, D. C. December 30, 1955 


For value received, we, jointly and severally promise to pay to 
the order of 801 Irving Street, Incorporated (formerly Mitchell & Unsinn, 
Inc.) the principal sum of Seventy-three Thousand Four Hundred Seventy- 
nine and 62/100 Dollars, with interest from date until paid at the rate of 
five per centum per annum. 

Said principal and interest being payable in monthly instalments of 
One Hundred and Fifty Dollars (with the privilege of making larger pay~- 
ments in any amount), on the last day of each and every month commenc- 
ing on the last day of January 1956, and continuing thereafter until paid; 
each installment when so paid to be applied first, to the payment of the 
interest on the amount of principal remaining unpaid, and the balance 
thereof credited to the principal. 

And it is expressly agreed that if default be made in the payment 
of any one of the aforesaid instalments when and as the same becomes 
due and payable, then in that event, the unpaid balance of said principal 
sum shall, at the option of the holder hereof, at once become due and 
payable, anything above contained to the contrary notwithstanding. 


/s/ Leslie R. Wilson 


/s/ Mary K. Wilson 
1328 Hemlock St., N. W. 
No. 1 of 1 Rand 3-7680 


Retain this note when paid that the trustees may be satisfied as to 
its cancellation. 
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[Filed March 11, 1960] PLAINTIFF'S EXHIBIT 5 


SHANNON & LUCHS COMPANY | 
* * 724 Fourteenth St., N.W. Pe a ae 
Washington 5, D. C. 


December 29, 1955 
(Settlement, Friday, ‘December 30th) 


District Title Insurance Company 
1413 Eye St., N.W. 

Washington 5, D. C. | 
Case No. 398981 
WILSON/801 Irving $t., Inc. 
801 Irving St., N.E.) 
Lots #1 to 5 & 808, amare 3836 


Gentlemen: 


For use in settlement of the subj ect sale, we send you herewith 
copy of contract. Deed is to be prepared by your office. 

Purchaser is to assume the present trusts on the property. 

Seller will supply leases and assign them according to terms of 
the contract; also supply figures for adjustment of rent, expenses, etc. 

Purchaser is to be credited with deposit of $5, 000. 00 and Seller 
is to be charged commission of $6, 475. 00. 

Please collect and remit to us $1, 475.00, the difference between 
the commission due and the deposit we hold. 

Very truly yours, 


SHANNON & LUCHS 
Company 


/s/ P. J. Morrison 
Sales Co-Ordinator 


————_——— 


PLAINTIFF'S EXHIBIT 6 
| 


[ Exhibit #6 it is a duplicate of Plaintiff's Exh. # 1, 
which appears at J.A. pp. 8-9.] 


[Filed March 11, 1960] PLAINTIFF'S EXHIBIT 7 


$75, 000 FIRST TRUST MORTGAGE LOAN MADE NOVEMBER 5, 1954, 
BY MITCHELL & UNSINN, INC., TO THE NATIONAL CAPITAL BANK 
OF WASHINGTON PAYABLE $800.00 MONTHLY INCLUDING INTEREST 
AT 5%, FIRST PAYMENT DUE ON DECEMBER 15, 1954, AND CON- 
TINUING THEREAFTER UP TO AND INCLUDING THE 119 MONTH 
AFTER DATE, BALANCE DUE AND PAYABLE 10 YEARS FROM DATE; 
PRIVILEGE OF MAKING LARGER PAYMENTS PROVIDED TOTAL PRIN- 
CIPAL PAYMENTS DO NOT EXCEED $15, 000. 00 IN ANY 12 MONTHS' 
PERIOD (AT REGULAR INSTALMENT DATES) SECURED ON LOTS 1 

TO 5 AND 808, SQUARE 3836. PRESENT BALANCE $69, 530. 67. 


[Filed March 11, 1960] PLAINTIFF'S EXHIBIT 8 


December 14, 1955 


Shannon & Luchs Company 
724 Fourteenth Street, Northwest 
Washington, 5, D. C. 


Gentlemen: 


With reference to the contract dated December 8, 1955 covering 
the property 801 Irving Street, Northeast, Washington, D. C., Lots 1, 
2, 3, 4, 5 and 808, Square 3836, I, the undersigned, affirm that the 
contract provision covering the payments on the trusts of $950. 00 as 
outlined in the contract covers the total monthly payments on the trusts. 


Included in the $950.00 monthly payments as above is the addendum 
to the contract showing a monthly payment of $800. 00, including interest 
of 5%. 


Yours very truly, 


/s/ H. G. Catucci 
Secty 
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[Filed April 30, 1956] 


EXHIBIT 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


GEORGE A. UNSINN 5 
MARGARET UNSINN 
3803 Warren Street, N. W. 
Washington, D. C. 


Plaintiffs 


vs. 


M. ARTHUR SIMPSON 
2712 ColstonDrive 
Chevy Chase, Maryland 


EUGENE R. JOHNSTON 
Phoenix, Maryland 


ANGELO J. CATUCCI 
3210 Wisconsin Avenue, N. W. 
Washington, D. C. 


FRANK BENNETT | 
Edgewater, Maryland = ! 


WILLIAM L. POLVINALE 
6122 Belair Road | 
Baltimore, Maryland % Civil Action No. 1782-56 


HENRY CATUCCI 
2913 N. Capitol Street 
Washington, D. C. 


801 Irving Street Incorporated, 
A Maryland Corporation 
801 Irving Street, N. E. 
Washington, D. C. 


(SERVE: M. Arthur Simpson, 
Angelo J. Catucci or Henry 
Catucci at above address) 


MITCHELL & UNSINN, INC., 
a D. C. CORPORATION 
801 Irving Street, N. E. 
Washington, D. C. 


(SERVE: Joseph J. Polvinale, 
3139 O Street, S. E., or 
Carl A. Polvinale, 2420 
L'Enfant Square, S. E., or 
above address) 


LESLIE R. WILSON and 
‘MARY K. WILSON 
3719 12th Street, N. E. 
Washington, D. C. 


Defendants 
COMPLAINT FOR AN ACCOUNTING, TO SET ASIDE 
CONTRACT OF SALE, FOR APPOINTMENT 
OF RECEIVER AND FOR JUDGMENT 
Comes now the plaintiffs, George A. Unsinn and Margaret Unsinn, 
by and through their attorneys, Robert A. Littleton, Cornelius H. Do- 
herty and Richard S. Ross, and sue the defendants, M. Arthur Simpson, 
Eugene R. Johnston, Angelo J. Catucci, Frank Bennett, William L. 
Polvinale, Henry Catucci, 801 Irving Street Incorporated, a Maryland 
Corporation, and Mitchell & Unsinn, Inc., a D. C. Corporation, Leslie 
R. Wilson and Mary K. Wilson, his wife, and complain as follows: 
1. Jurisdiction is based on the fact that the amount in controversy 
exceeds the sum of Three Thousand ($3000. 00) Dollars. 
2. On, to-wit, June 10, 1954, the plaintiff, George A. Unsinn, was 
the sole proprietor of an unincorporated business known as Mitchell & 
Unsinn located at 801 Irving Street, N. E., Washington, D. C., with 
assets valued at approximately Two Hundred Thirty-Five Thousand Nine 
Hundred Dollars ($235, 900. 00) and with liabilities of approximately 
Ninety-Seven Thousand Two Hundred Dollars ($97, 200.00). The liabil- 
ities included a mortgage debt on the real estate and improvements at 
801 Irving Street, N. E., Washington, D. C., of Sixty-Nine Thousand 
Dollars ($69, 000.00) leaving an equity or net worth, including the good 
will of the business, of approximately One Hundred Seventy Thousand 
Dollars ($170, 000. 00). 
3. The business of Mitchell & Unsinn had been conducted since the 
early 1920's - first as a partnership between David E. Mitchell and 
George A. Unsinn, and after the death of David E. Mitchell in the month 
of February, 1951, by the plaintiff, George A. Unsinn, as a sole propri- 
etorship, under the trade name of Mitchell & Unsinn, and during the years 
this business had earned substantial profits. 
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4. On, to-wit, June 10, 1954, the plaintiff, George A. Unsinn, then 
aged fifty-four (54), was in bad health, having had two bad heart attacks 
and very emotionally upset, was contacted by the defendant, William L. 
Polvinale, who informed plaintiff, George A. Unsinn, that he'was inter- 
ested in the acquisition of the business, property and assets of Mitchell 
& Unsinn, and that he, William L. Polvinale, had associates | ‘who could 
operate the business successfully, and submitted to the plaintiff, George 


A. Unsinn, an agreement, in writing, wherein the EEGREEE, M. Arthur 
Simpson, Eugene R. Johnston, Angelo J. Catucci, Frank Bennett and 
William L. Polvinale, agreed that they would form a corporation to be 
known as Mitchell & Unsinn, Inc., and that the plaintiffs, George A. 
Unsinn and Margaret Unsinn, in consideration of the issuance to them of 


one-sixth of all the stock to be issued by the said corporation, agreed to 
convey to the corporation all of the real estate at 801 Irving Street, N. E., 
together with the building thereon and all tools, equipment and office 
fixtures in the said building, and the defendants, M. Arthur Simpson, 
Eugene R. Johnston, Angelo J. Catucci, Frank Bennett and William L. 
Polvinale, agreed to convey to the plaintiffs, George A. Unsinn and 
Margaret Unsinn, one-sixth of all the stock issued by Mitchell & Unsinn, 
Inc., and to assume and pay all indebtedness of the unincorporated busi- 
ness, Mitchell & Unsinn, evidenced by notes, bills and other obligations, 
including the trust on the above described property, and outstanding 
against the real and personal property owned by George A. Unsinn, and 
also such outstanding personal obligations as may be owned by plaintiffs 
as shown by an attached list, or which may become due because of recent 
purchases of materials, etc., used in the conduct of the business being 
conducted by the plaintiff, George A. Unsinn, which bills had not been 
rendered, and a list was attached to the written agreement showing ob- 
ligations totalling Ninety-Seven Thousand Two Hundred Dollars ($97, 200. 00). 
5. As a further consideration for the conveyance of the property and 
business located at 801 Irving Street,N. E., the defendants, M. Arthur 
Simpson, Eugene R. Johnston, Angelo J. Catucci, Frank Bennett and 
William L. Polvinale, agreed to pay to George A. Unsinn for his services, 


16 
as consultant, the sum of One Hundred Dollars ($100. 00) per week which 
would not require his presence at the plant, and in the event that his 
presence was required at the plant that he would receive an additional 
sum of not less than Twenty-five Dollars ($25.00) per week, and the 
defendants above named agreed to take some form of insurance to pro- 
tect and guarantee George A. Unsinn an income equal to One Hundred 
Dollars ($100. 00) per week during his lifetime. 
6. The defendants, M. Arthur Simpson, Eugene R. Johnston, An- 
gelo J. Catucci, Frank Bennett and William L. Polvinale, by their 
agreement, were to pay Mitchell & Unsinn, Inc., the sum of Ninety- 
Seven Thousand Two Hundred Dollars ($97, 200. 00) to pay the outstand- 
ing obligations of the business and were to receive five-sixths of the 


stock of the corporation. The corporation had an authorized capital 
stock of One Hundred Thousand (100, 000) shares of which plaintiffs 
were to receive 16, 666. 66 shares and the balance were to be divided 
among the defendants, M. Arthur Simpson, Eugene R. Johnston, Angelo 


J. Catucci, Frank Bennett and William L. Polvinale. 

Te. Mitchell & Unsinn, Inc., a Maryland Corporation, filed an ap- 
plication to transact business in the District of Columbia which was 
granted to it on June 27, 1955, and thereafter the corporate name of 
Mitchell & Unsinn, Inc., was changed to 801 Irving Street Incorporated, 
and an amended certificate of authority was granted to it to transact 
business in the District of Columbia under the name of 801 Irving Street 
Incorporated on August 31, 1955. 

8. The defendant, 801 Irving Street Tcororates and under its 
prior name, Mitchell & Unsinn, Inc., operated the business at 801 Irving 
Street, N. E., until, to-wit, July 1, 1955, at which time it leased the 
premises and the machinery, and apparently the good will, to Koolair 
Company, a D. C. Corporation, at a rental of Fifteen Hundred Dollars 
($1500. 00) a month. 

9. During the time of the operation of the business by the defendant, 
801 Irving Street Incorporated, it paid to the plaintiff, George A. Unsinn, 
the sum of One Hundred Twenty-Five Dollars ($125. 00) a week in ac- 
cordance with its agreement and after the business was rented to Koolair 
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Company, the Koolair Company, a D. C. Corporation, changed its name 
to Mitchell & Unsinn,~Inc., a D. C. Corporation, and it continued to pay 
to the plaintiff, George A. Unsinn, the sum of One Hundred Twenty-Five 
Dollars ($125.00) a week until January 1, 1956, at which time it advised 
the plaintiff, George A. Unsinn, that it would not pay this amount at any 
future time. 
10. The plaintiffs aver that the defendants, M. Arthur Simpson, Eu- 
gene R. Johnston, Angelo J. Catucci, Frank Bennett and William L. 
Polvinale, have never paid in to the corporation, Mitchell & Unsinn, Inc., 


a Maryland Corporation, the sum of Ninety-Seven Thousand Two Hundred 
Dollars ($97, 200. 00) in accordance with their original agreement, nor 
have they paid any amount into the corporation in accordance with their 
contract, but have received stock in the corporation without any consid- 
eration; that the above named defendants placed a trust upon the property, 
801 Irving Street, N. E., and with the amount received have paid off the 
original trust and some of the outstanding obligations of Mitchell & Unsinn, 
the unincorporated business, which was turned over to the corporation, 
Mitchell & Unsinn, Inc., and there are presently outstanding obligations 
totalling approximately Nine Thousand Dollars ($9000. 00) we were 
set forth in the original list of liabilities. 
In addition, the plaintiffs aver that no stock in Mitchell & Unsinn, 
Inc., a Maryland Corporation, was ever issued to them in arenes 
with the defendants' agreement of June 10, 1954. 
11. After the incorporation of Mitchell & Unsinn, Inc., a Maryland 
Corporation, the defendants, M. Arthur Simpson, Eugene R. Johnston, 
Angelo J. Catucci, Frank Bennett, William L. Polvinale, the plaintiff, 
George A. Unsinn, and the defendant, Henry Catucci, were named as 
the directors of the corporation, and the defendant, William L. Polvinale, 
is presently the President of 801 Irving Street Incorporated, the defend- 
and, Angelo J. Catucci, is one of the Vice Presidents, and = defendant, 


Henry Catucci, is the Secretary-Treasurer. 
12. The defendants, M. Arthur Simpson, Eugene R. solietons Angelo 
J. Catucci, Frank Bennett, William L. Polvinale, and Henry Catucci, as 
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directors, have caused the defendant 801 Irving Street Incorporated, a 
Maryland Corporation, to convey all of its title to the realty and the 
improvements thereon at 801 Irving Street, N. E., to Leslie R. Wilson 
and his wife, Mary K. Wilson, for the sum of One Hundred Eighty-two 
Thousand Five Hundred Dollars ($182, 500. 00) without giving any notice 
whatever to the plaintiffs, George A. Unsinn and Margaret Unsinn, or 
either of them, and have caused, as directors, the defendant, 801 Irving 
Street Incorporated, to convey the machinery, business and good will to 
Mitchell & Unsinn, Inc., a D. C. Corporation, without any notice to the 
plaintiffs, or either of them, and for consideration also unknown to the 
plaintiffs, or either of them, and it is unknown to the plaintiffs whether 
or not the defendant, Mitchell & Unsinn, Inc., a D. C. Corporation, 
agreed as a part of the consideration for the purchase of the property to 
make the payments of One Hundred Twenty-Five Dollars ($125.00) a week 
to the plaintiff, George A. Unsinn, but aver and believe that the defend- 
ant, Mitchell & Unsinn, Inc., a D. C. Corporation, did agree to pay the 
amount of One Hundred Twenty-Five Dollars ($125. 00) a week to the 
plaintiff, George A. Unsinn, so long as he would live. 

13. The defendant, 801 Irving Street Incorporated, has no assets 
other than the deed of trust given by Leslie R. Wilson and his wife, as a 
part payment for the property at 801 Irving Street, N. E., but the plain- 
tiffs have received no financial statement covering the status of 801 Irving 
Street Incorporated, and the defendant, 801 Irving Street Incorporated, 
is receiving monthly payments on the said note. 

14. The plaintiffs believe and aver that the defendants, M. Arthur 
Simpson, Eugene R. Johnston, Angelo J. Catucci, Frank Bennett, and 
William L. Polvinale, had no intention of paying any sums of money into 
the defendant corporation in accordance with their original contract with 
plaintiffs, nor the continuation of their agreement to pay One Hundred 
Twenty-Five Dollars ($125. 00) a week to the plaintiff, George A. Unsinn, 


for his life, and entered into the agreement with the intention of defrauding 
the plaintiffs, and each of them, of any and all interest which they had in 
the unincorporated firm of Mitchell & Unsinn which they conveyed to the 


corporation in reliance upon their said promises. 
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The premises considered, the plaintiffs pray: 
1. That the original contract between the plaintiffs and the defendants, 
M. Arthur Simpson, Eugene R. Johnston, Angelo J. Catucci, Frank 
Bennett and William L. Polvinale, be set aside on the ground of failure 
of consideration on the part of these defendants, and that plaintiffs be 
allowed damages in the sum of Two Hundred Fifty Thousand Dollars 
($250, 000. 00) against these defendants, and each of them. 
2. That the original agreement, dated June 10, 1954, between the 
plaintiffs and the defendants, M. Arthur Simpson, Eugene R. |Johnston, 
Angelo J. Catucci, Frank Bennett and William L. Polvinale, be set aside 
on the ground of fraud on the part of these defendants, and that plaintiffs 
have judgment for damages in the sum of Two Hundred Fifty Thousand 
Dollars ($250, 000. 00) against these defendants, and each of them. 
3. That the plaintiffs be restored to their sans rights in the 
properties conveyed as of June 1, 1954. 
4. That the plaintiffs have judgment against the defendants, M. Arthur 
Simpson, Eugene R. Joknston, Angelo J. Catucci, Frank Bennett, William 
L. Polvinale, and Henry Catucci, and each of them, for damages for their 
malfeasance and misfeasance as directors of the corporation, Mitchell & 
Unsinn, Inc., a Maryland Corporation, and as directors of 801 Irving 
Street Incorporated, in: the sum of Two Hundred Fifty Thousand Dollars 
($250, 000. 00). 
5. That in the event the Court does not feel that the contract should 
be cancelled that the defendants, M. Arthur Simpson, Eugene R. Johnston, 
Angelo J. Catucci, Frank Bennett and William L. Polvinale, should be 
required to pay into the: corporation the sum of Ninety- -Seven Thousand 
Two Hundred Dollars ($97, 200. 00) in accordance with their agreement and 
that one-sixth of the stock in the corporation, Mitchell & Unsinn, Inc., a 
Maryland Corporation, or 801 Irving Street Incorporated, be turned over 
to plaintiffs. | 
6. That the plaintiff, George A. Unsinn, have a judgment for the sum 
of Seventy-Eight Thousand Dollars ($78, 000. 00) against 801 Irving Street 
Incorporated, or Mitchell & Unsinn, Inc., a D. C. Corporation or both 
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of them, for their failure to pay to this plaintiff the sum of One Hundred 
Twenty-Five Dollars ($125.00) a week in accordance with the original 
agreement. 
7. That a receiver or receivers be appointed to take over all of the 
assets of 801 Irving Street Incorporated, including any payments to be 
made upon the trust on the property at 801 Irving Street, N. E., including 
the collection of any money due from the named defendants to the corpora- 
tion. 
8. That the conveyance of the property at 801 Irving Street, N. E., 
Washington, D. C., by the officers and directors of 801 Irving Street 
Incorporated, a Corporation, be set aside on the ground of lack of notice 
of the sale to plaintiffs and upon the lack of authority in the corporation 
and its officers to sell the property. 
3. That the defendant, Mitchell & Unsinn, Inc., a D. C. Corporation, 
be required to account to plaintiffs for the profits it has earned in the 
continuance of the proprietary business of Mitchell & Unsinn since June 
10, 1954, and that it be required to turn over to plaintiffs the equipment 
belonging to the business of Mitchell & Unsinn. 
10. And for such other and further relief as to the Court may seem 
just and proper. 

/s/ George A. Unsinn 

/s/ Margaret Unsinn 
/s/ Robert A. Littleton 

* * * 


/s/ Cornelius H. Doherty 
* * * 


/s/ Richard S. Ross 
* * * 


Attorneys for Plaintiffs 
DISTRICT OF COLUMBIA, SS: 
George A. Unsinn and Margaret Unsinn, being first duly sworn 
on oath, depose and say that they have read the foregoing complaint by 
them subscribed and know the contents thereof; that the statements con- 


tained therein are true. 
/s/ George A. Unsinn 


{Surat April 12, 1956] /s/ Margaret Unsinn 
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[Filed February 23, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE A. UNSINN and ) 
MARGARET UNSINN, 


Plaintiffs, ) | 
v. Civil Action No. 2369-58 
) 


LESLIE R. WILSON and 
MARY K. WILSON, ) 
Defendants. ) 


Washington, D. C., 
Thursday, January 21, 1960 


The above-entitled cause came on for hearing before HONORABLE 


ALEXANDER HOLTZOFF, United States District Judge, at 12:17 p.m. 
* * * * x 


LOUIS H. LANCASTER | 
was called as a witness for the plaintiffs and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Q. Mr. Lancaster, will you give us your full name, ease? A. 
Louis H. Lancaster. 
@. Where do you live? A. In Bethesda, Maryland. 
Q. And where are you employed? A. District Title Insurance 


Company. 

@. And in what capacity? A. Credit manager. | 

Q. And in response to a subpoena, did you bring certain records 
to this Court? A. I did. : 

Q. And the records pertain to what? A. A settleme nt involving 
the sale of lots 1 to 5, inclusive, in Square 3836, being premises 801 
Irving Street, Northeast, sold by the 801 Irving Street, Sees to 
Leslie R. Wilson and his wife. 


Q. May I have that record and may I ask you what this se ticcias 
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record is here? A. That is the settlement jacket. 

Q. And do you have also an original and photostatic copy of that ? 
A. Of the settlement sheets. 

Q. Will you show me the photostatic copy, please? A. Original 
and two photostats. 

MR. DOHERTY: If Your Honor please, I also offer in evidence as 
Plaintiff's 3 the seller's statement with the Title Company. 

THE COURT: It will be admitted. 


[The exhibit was received in evi- 
dence and marked Plaintiff's Ex- 
hibit No. 3. ] 


MR. DOHERTY: And as Plaintiff's No. 4, the purchaser's. 
THE COURT: It will be admitted. 


[The exhibit was received in evi- 
dence and marked Plaintiff's Ex- 
hibit No. 4] 


THE COURT: You may proceed, Mr. Doherty. 

MR. DOHERTY: If Your Honor please, I also wish to offer into 
evidence certain parts of the record of the District Title Company which 
includes a letter from Shannon & Luchs Company to the District Title 
Company enclosing a copy of the contract and the amount due on the 
first deed of trust and a copy of a letter to Shannon & Luchs from H. G. 
Catucci, secretary of 801 Irving Street, Incorporated, just that part of 
it. 


THE COURT: It may be admitted. 


[The documents were received in 
evidence and marked Plaintiff's 
Exhibit No. 5, 6, 7, and 8.] 


THE COURT: You have seen them? 

MR. KAMEROW: Yes, Your Honor. 

MR. DOHERTY: Your witness. 

MR. KAMEROW: No questions. 

MR. DOHERTY: Mr. Lancaster, I will return those records to 


May Mr. Lancaster be excused? 
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MR. KAMEROW: As far as I am concerned he can. 
THE COURT: The witness may be excused. 
[Witness excused. ] 
Thereupon 
BERNARD M. ESHELMAN 
was called as a witness for the plaintiffs and, being first duly 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Q. Will you state.your full name, please, Mr. Echelman? A. 
Bernard M. Eshelman. | 
THE COURT: Suppose you speak a little more distinctly. What is 


your name, sir? 
THE WITNESS: Bernard M. Eshelman. 
THE COURT: Your first name is what? 
THE WITNESS: Bernard. 
BY MR. DOHERTY: | s 
Q. Will you spell your name, please? A. Eshelman, |E-s-h-e-l- 
m-a-n. | 
@. And where are you employed, Mr. Eshelman? A. The Na- 
tional Capital Bank of Washington. | 
Q. And in what capacity? A. Assistant Vice President. 
Q. And have you brought certain records to this Court in answer 
to a subpoena covering the premises 801 Irving Street, Northeast ? A. 
Yes, sir. | 
Q. And what records do you have, Mr. Eshelman on that ? ALT 
have deed of trust note. | 
Q. Is that a first deed of trust? A. Yes, sir. | 
Q. In what sum? A. $75,000. | 
Q. And as of December 15, 1955, will you tell the Court, please, 
just the amount that was due at that time? A. $69, 20. 38. : 


Q. And who was the maker of that note? A. Mitchel & Unsinn, 


Inc. 
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MR. DOHERTY: That is all. 

MR. KAMEROW: No questions. 

MR. DOHERTY: May Mr. Eshelman be excused, if Your Honor 
please? 

THE COURT: Yes, indeed. The witness may be excused. 

* * * * * 

MR. DOHERTY: * * * 

Now, if Your Honor will permit me, will you let me read certain 
parts of the deposition? 

THE COURT: The deposition in this case? 

MR. DOHERTY: Yes, Your Honor. 

MR. KAMEROW: The witnesses are here, Your Honor. 

THE COURT: Is the witness here? 

MR. KAMEROW: The witness is right here in court. 

THE COURT: I think you should call the witness. 

MR. DOHERTY: If Your Honor please, this is a party, Mr. Wil- 
son, the defendant. 

THE COURT: You can always read a party's deposition, yes, in- 
deed. The plaintiffs’ case may be reopened. 

MR. DOHERTY: If Your Honor please, on page 18, page 17 first, 
rather, of the deposition -- 

THE COURT: Will you state the page again, Mr. Doherty? 

MR. DOHERTY: Page 17. 

THE COURT: Whose deposition? 

MR. DOHERTY: This is the deposition of Leslie R. Wilson, the 
defendant. It is near the top of page 17. 

"Q Now, under this contract that you signed you agreed to pay 
$950 a month on the amount of $142, 500; is that correct? 

"A Yes. : 

"Q And was there ever anything done to change that by a writing 
of any kind? 

"A Well, that was the way the contract -- Mr. Wolberg brought 
the contract to me -- we were discussing the di -- 
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"Q Iam just asking you whether there was ever any other writing 
that in any way changed this contract. : 

A And then he was to find out about the trust and he! found out 
that there was a first trust already on the property that had a be paid 
at the rate of $800 a month. 

"So I said, "Well, that will only leave $150 a month to go on the 
second trust and,' I said, ‘that won't even pay the five percent interest. ' 
I said, 'The interest will have to accumulate in that case." | 

"He said, 'They understand that. They understand that. ¥ 

"So I said, 'I would like a note to that effect, anyway, because, ’ 

I said, "we might understand it now but we might not understand it later 
on if something should come up.' 

"Q But you were to pay $950 a month and that was all on both 
trusts ? 


"A $950 a month until the first trust was paid off." | 
* * * * * 


LESLIE RONALD WILSON, 
one of the defendants, was called as a witness in his own behatt and, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. KAMEROW: | 
State your full name to the Court. A. Leslie Ronald Wilson. 
. And your address, sir? A. 2903 R Street, Southeast. 
. And you are together with your wife the defendant in this 
case? A. Yes, sir. | 
Q. Now, did there come a time in 1955, Mr. Wilson, when you 
negotiated to buy the property in question? A. Yes, sir. | 
Q. Will you tell us how this came about? A. Mr. Wolberg 
brought me the particulars to this property. 
THE COURT: Who did? 
THE WITNESS: Mr. Wolberg, the real estate broker of Shannon 
& Luchs. We went over to look at the property; and when we came back, 
he had this contract with him; and we started discussing what we could 
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do about it. He had the figures, the rents that were being paid on this 
property, and the amount of the real estate taxes and insurance, etc. 

MR. DOHERTY: If Your Honor please, I don't see where this is 
material to this particular thing. This is outside of the contract. 

THE COURT: Yes. But in an action to reform a contract on the 
ground of mistake or reform a note on the ground of mistake, I think the 
circumstances surrounding the transaction are admissible, because they 

might bear on the question as to whether there was a mistake. I 
am going to allow the evidence. 

BY MR. KAMEROW: 

Q. Goahead. A. After looking over the figures, we decided 
that we would be able to pay $950. 00 on the trusts, on the basis of having 
two trusts, so that in five years or So we might be able to renegotiate, 
refinance the trusts. Mr. Wolberg made out the contract to that effect, 
and we signed it. Then he took it to the other parties, the 801 Irving 
Street corporation. When he came back to me, they had signed it, but 


they said that there was already a first trust on it which had to be paid 
off at the rate of $800. 00 a month. 

Q. Let me interrupt at this point. When you first signed the 
contract, did you know that the first trust payments were $800. 00 per 
month? A. No, sir. 

Q. ‘You didn't have any idea what the payments wer e? A. No, 


sir. 

Q. And at the time you signed the contract, the contract made 
no reference to this $800.00? A. No, sir. 

Q. Allright, goahead. A. So he said it would have to be paid 
at $800. 00 a month on the first, and I said that will leave only $150.00 a 

month on the second, to go on the second. AndI said, "The 
contract says it has got to be paid at five percent interest, and it will 
not cover the interest." He said, "They know that." He said, "That 
can just accumulate." So on looking over this copy of the first trust 
note, I found that it could not be paid off until 1964, which was approxi- 
mately nine years in the future. Sol said, "Well, I would like a letter 
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that that $150. 00 on the second trust will be considered covering the sec- 
ond and the other interest will accumulate." I said, "But when you talk 
to them about it, I said, "I don't want to put in that that the $050. 00 is 
to continue on the second because, " I said, "when I looked up the leases 
on the property both expired one just before the first trust was paid off 
and the other one just after the first trust was paid off. So, " I said, “at 
that time in case they are not going to renew the leases, the building 
might be empty and I might not be ina position to make such large pay- 
ments on it. So," I said, "I would like that $150. 00 to continue on the 
second until we know what our circumstances will be, whether the place 
remains rented or whether the bank will refinance the loan td begin with, 
in which case we may be able to get a discount on that second trust note 
to pay cash." | 

THE COURT: With whom was this conversation? ! 

THE WITNESS: The real estate broker, sir. 

THE COURT: Yes, but specifically with what individual ? 

THE WITNESS: Mr. Wolberg. 

THE COURT: How do you spell his name, please? | 

THE WITNESS: W-o-l-b-e-r-g- 

THE COURT: You may proceed. 

BY MR. KAMEROW: | 

Q. Did Mr. Wolberg thereafter indicate that he had to get au- 
thority to come to this understanding? A. He said he sie call them 
and talk to Mr. Catucci about it. | 

Q. Who was Mr. Catucci? A. He was the Ben for the 
corporation. | 

Q. And asa result of his call to Mr. Catucci, what was your 
understanding as to the way the notes would be prepared at the time of 
settlement? A. The first trust note was already written up. The sec- 
ond trust note would be for $150.00 a month. 

Q. Was there to be any increase at any time in that) $150. 00 per 
month? A. No, sir, not until we knew what our circumstances would 
be. 
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Q. And whose decision would that be to make that? A. That 
would be our decision. 
Q. Now, did there come a time thereafter when you settled on 
this contract? 
THE COURT: Just a moment. I am going to interject a question 


at this point. You say it would be your decision? 
THE WITNESS: Yes, sir, it would depend on the circumstances, 
if the place was rented, because, of course -- 


THE COURT: Yes, but you were to make the decision? 

THE WITNESS: Yes, sir. 

THE COURT: You mean that you were to decide as to whether 
you would pay full interest or not on this note? 

THE WITNESS: No. The interest, of course, would accumulate, 
what we weren't paying, the amount over and above that. 

THE COURT: Most extraordinary. 

MR. KAMEROW: It was a most extraordinary deal, as Your 
Honor will hear from later witnesses. 

THE COURT: Most extraordinary that the debtor should have 
the decision as to whether or not he should pay full interest. 

MR. KAMEROW: Well, I think his explanation -- 

THE COURT: You may proceed. It is almost incredible. 

THE WITNESS: We were to pay the full interest, but increasing 
the monthly payment when the first trust was paid off would depend on 
what the circumstances were, whether we have any tenant in the building 

or not. That was satisfactory to the sellers. Sol asked Mr. 
Wolberg to get a letter to that effect, which he did from Mr. Catucci, 
saying that the monthly payment was $950.00, $800. 00 of that was to 
be on the first and the other $150.00 to be, to go on the second. 

BY MR. KAMEROW: 

Q. Ishow you a letter dated December 14, 1955, to Shannon 
& Luchs, signed by Mr. Catucci. Is that the letter you refer to? A. 
Yes, sir. 

THE COURT: Are you referring to Plaintiff's Exhibit 8? 
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MR. KAMEROW: I believe that is the same letter. Yes, Your 
Honor. 
THE COURT: You may proceed. | 
BY MR. KAMEROW: | 
Q. Now, did you thereafter settle on this agreement which was 
arrived at at the Title Company? A. Yes, sir. We thought | that that 
letter from Mr. Catucci carried out what we had asked about that payment 
on the second. : 

Q. Now, you settled at the District Title Company on December 
30, 1955? A. Yes, sir. | 

Q. And do you remember the name of the settlement clerk? A. 
Mr. McNamara. | 

Q. And who was present at the time of the settleme nt on your 
behalf? A. Mrs. Wilson was there and Mr. Wolberg, the real estate 
broker. They were there on our side, presumably. | 

Q. And who else was there? A. Mr. Catucci, the secretary 
to the corporation, and his brother, Angelo Catucci. 

Q. Isthat Henry? A. Henry is the secretary and Angelo his 
brother. | 

Q. They were both officers of the selling corporation? A. Yes, 


Q. Now, was anyone else there on behalf of the selling corpora- 


tion? A. No, sir. | 

Q. Was there any discussion at the time of settlement concern- 
ing the terms of this nde which by its face said $150. 00 per month? A. 
Yes, sir. Mr. McNamara read out that it was $150.00 a month. And 
he said, "There is no maturity date on this note."" He said, "According 
to this, the $150. 00 goes on forever." So we told him that that was the 
way we wanted the note. 

THE COURT: Told who? | 

THE WITNESS: Mr. McNamara, the settlement clerk. We told 
him that was the way we wanted it, because we would renegotiate the 


note when the first trust was paid off and we knew what income we would 
| 


be receiving from the property. 
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BY MR. KAMEROW: 

Q. Did the Messrs. Catucci, both brothers who were there 
representing the seller, did they participate in this discussion? A. Yes, 
sir. 

Q. And they assented to the fact and they said they knew that it 
would not be paid at any time, any more than $150.00 a month? A. Until 
we renegotiated. 

Q. And thereafter and since that time, have you made the pay- 
ments of $150.00 per month? A. Yes, sir. 

Q. Have you maintained your payments on the first trust of $800. 00 
per month? A. Yes, sir. 

Q. And when was the first time thereafter that you heard any 
comments from anyone that this note was not being paid according to 
someone's idea of how it should be paid? A. Not until it came in posses- 
sion of Mr. Doherty. 

Q. Which was? A. About two and one-half years later. 

MR. KAMEROW: No further questions. 

THE COURT: I think we will take our usual recess at this time. 

(The Court recessed at 2:52 p.m. and reconvened at 3:10 p.m.) 

THE COURT: You may proceed. 

CROSS EXAMINATION 

BY MR. DOHERTY: 

Q. Mr. Wilson, is it your testimony that you never heard any- 
thing about reforming a note until such time as I received the note on 
behalf of Mr. Unsinn? A. I heard that Mr. Unsinn himself mentioned 
the corporation was trying to sell the note, and I made an offer on the 
note sometime before that. 


Q. Didn't you have Herman Miller representing you in the matter 
when Mr. Fain was representing 801 Irving Street, Inc.? A. Yes. 

Q. Didn't Herman Miller discuss with you the matter of reform- 
ing the note if certain other things were done? A. Not to my recollection. 
I don't recall that. 

Q. Do you remember talking to Mr. Miller at any time about 
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reforming the note? A. I may have said something about the ncte, but 
I don't recall just what was said about the note. ! 

Q. Didn't you tell Mr. Miller at that time when you were talking 
about the machinery and other equipment out there at 801 Irving Street, 
Northeast, that you would have no objection to the reforming | of the note 
in the event certain things were done about the machinery? A. No. My 
recollection of the discussion about the note was they wanted to settle, 
asked me if I would buy the machinery about when the tenant moved out 
and they would be left with an empty building, if I would buy the machinery 
and find another tenant that could use it. And in that case I said I would do 
it if it was added to the cost of the note, but I just did not have the money 
to buy it. | 

Q. Wasn't something said about reforming this note, $950. 00 to 
be paid, when the first trust was paid off? A. No, I have no recollection 
at all. | 

Q. Would you deny you ever said that to Mr. Miller or Mr. Miller 
ever talked to you about it? A. Mr. Miller may have talked to me about 
it, but I have no recollection, Iam sorry, that anything was said along 
that score. | 

THE COURT: Is it your contention, Mr. Wilson, that you were 
to pay less than the amount of interest on this note and let the interest 
accumulate or, to use the vernacular, let it ride? ! 

THE WITNESS: Until we knew what our circumstances would be. 

THE COURT: And you were to decide that ? 

THE WITNESS: Yes, sir. Well, at the time we weren't the 
debtors. We were just the possible buyers. We didn't owe anything. 

It was a case if they didn't like the deal, they didn't have to sell it to us, 
of course. That was our conditions under which we would buy. 

THE COURT: You made this note, did you not? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You were the buyer of the ee 

THE WITNESS: Yes, Your Honor. | 

THE COURT: But you were the debtor so far as the sien 


32 

price, were you not? 

THE WITNESS: Assuming we did make the deal, Your Honor. 

THE COURT: Very well. 

BY MR. DOHERTY: 

Q. Now, Mr. Wilson, I show you Plaintiff's Exhibit No. 1 which 
is the contract, and that is your signature, is it not? A. Yes. 

Q. Now, I will show you on the first page of this contract initial- 
ing? A. Yes, LAW. 

THE COURT: Are you using the Clerk's file? 

MR. DOHERTY: I was going to use it on cross-examination, if 
Your Honor please. 

THE COURT: Very well. You may keep it for the moment, and 
then return it. 

MR. DOHERTY: I won't take long. 

THE COURT: If you are not using it for the moment, suppose 
you pass it up. 

MR. DOHERTY: All right. 

BY MR. DOHERTY: 

Q. That is your initial. When was that placed on that contract ? 
A. After Mr. Wolberg had contacted the corporation to find out whether 
that $150. 00 on the second would be satisfactory. 

Q. And that was after Mr. Catucci wrote this letter of December 
14, 1955? A. Yes. 

Q. And was that given to you immediately after? A. Immediately 
after what? 

Q. After it was received about the 14th or 15th of December? A. 
Ithink Mr. Wolberg brought it to me, and that was when I thought he 
stated definitely that he did agree to the $150.00 a month. That was proof 
to me that they did agree that it should be only $150. 00 on the second trust 
note until we renegotiated. 

Q. It says, "Included in the $950.00 monthly payments is the 
addendum of $800.00, including interest at five percent. " A. Yes. 

Q. Is there anything said there in any way that would indicate 
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that there was $150. 00 that was all to be paid? A. Well, it says included 
in the $950.00. There is only $150. 00 left when the $800. 00 payment is 
paid. | 

THE COURT: Let me have the exhibits. You don't need them 
all at the same time, do. you? Leave all the exhibits with the Clerk ex- 
cept those that you are actually using at the moment. | 

BY MR. DOHERTY: | 

Q. Now, there is also contained in the District Title Company 
file this statement as to the amount that was due on the first trust? A. 
Yes. | 

Q. And it shows your signature? A. Yes. 

Q. And when did you have that knowledge, was that about the 14th 
or 15th of December? A. Yes, when Mr. Wolberg brought back the orig- 
inal contract. 


Q. Did Shannon & Luchs represent you or who did they represent ? 

A. Mr. Wolberg came to me with the statement on the property. 
But I didn't go to him about the property. I never heard of it until he 
brought me a statement on it. So he presumably represented the people 
that owned the property, the 801 corporation. 

Q. Was there ever any writing of any kind which said that when 
the first trust was paid off all you would have to do is pay $1 50.00 a 
month? A. I thought that was what the letter stated. As far as I was 
concerned, that was satisfactory to me, that the $950.00 a month pay- 
ment included the $800. 00 on the first. My interpretation of that was 
that it meant what we asked, that the $150. 00 would be sufficient, that they 
would be satisfied with that. 

Q. Now, you are speaking about that letter of December 14, 1955, 
from H. G. Catucci to Shannon & Luchs? A. Yes. | 

Q. "With reference to the contract dated December 8, sade 
covering the property 801 Irving Street, N.E., Washington, DC, 
undersigned affirms that the contract provisions covering the aes on 


the trusts of $950. 00 as outlined in the contract covers the total monthly 
payment on the trust. Included in the $950. 00 monthly payments, as 
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above, is the addendum to the contract showing a monthly payment of 
$800.00, including interest at five percent." A. Yes. 

Q. Now, is there anything in there about $150. 00 to be paid on 
the second trust at any time? A. There is eee that says the nine 
hundred fifty goes on the second trust. 

THE COURT: You must answer questions and oe argue. 

THE WITNESS: Iam sorry, Your Honor. 

BY MR. DOHERTY: 

Q. Now, I ask you whether or not when I took your deposition 
on Friday, March 13, 1959, on page 17, you said: 

"Question. Iam just asking you whether there was ever any 
other writing that in any way changed this contract." Referring to 
Plaintiff's Exhibit No. 1. 

"Answer. And then he was to find out about the trust and he 
found out that there was a first trust already on the property that had to 
be paid at the rate of $800 a month. *'t That was that paper that you ini- 
tialed that has already been offered in evidence. A. Yes. 

"So I said, ‘Well, that will only leave $150 a month to go on the 
second trust and,' I said, 'that won't even pay the five percent interest.' 
I said, ‘The interest will have to accumulate in that case. vice 

Did you make that statement ? A. Yes. 

Q. "He said, 'They understand that.” A. Yes, Mr. Wolberg. 

Q. Yes. Didn't you understand it was $800. 00 to be paid on that 
first trust and $150.00 on the other until that first trust was paid? A. 
We went into that, and Itold Mr. Wolberg I would not sign it until he got 
an agreement from the corporation that the $150.00 would continue after 
the first trust was paid off until we knew whether we had the income from 


the property to make a $950. 00 a month payment... 

Q. And you got -- A. We wouldn't know that until the first trust 
did end. 

Q. You received that letter of December 14, which was the ans- 


wer to your request? A. Yes. 
Q. And that says $950.00 a month on both trusts? A. Yes, sir. 
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Q. "Question. But you were to pay $950 a month and that was 
all on both trusts? | 

"Answer. $950 a month until the first trust was paid of ow 

A. Yes. | 

Q. But you never had any writing to that effect, did you? A. We 
thought that letter explained it. | 

Q. Now, on page 24, cross-examination by Mr. Kamerow -- 

MR. KAMEROW: Iam sorry. Did you say 34? 

MR. DOHERTY: 24. ! 

BY MR. DOHERTY: | 

‘THE WITNESS: He said that -- or I mentioned, rather -- I said, 


"That will leave $150 to go on the second trust and, ' I said, ‘that won't 


cover the five percent interest that's been mentioned. ' 

"So he said, "Well, that's all right.’ He said, 'That will just ac- 
cumulate.' | 

"So I said, 'I'd like a note to that effect, ' I said, "because it's all 
right to say that they agree that that is all right, but,' I said,' "later on 
something might come up and there might be an argument on it that you 
aren't paying enough money.'" 

Is that right? A. Yes, sir. 

Q. And then going on further: 

"By Mr. Kamerow: 

"Question. Did you discuss with him how long the $800 a month 
payments on the first trust would continue on" | 

THE COURT: What page are you reading from? : 

MR. DOHERTY: 25, if Your Honor please. 

"Answer. Yes. It mentioned it on the note itself. 


| 

! 

"Question. Approximately how long would those payments continue? 

"Answer. Until 1964." | 

Did you give those answers? A. Yes, sir. i 
Q. And when you are referring to the note that you had reference 

to, this paper indicating the amount that was due on the first trust which 

you initialled which showed that there was 119 monthly payments at $800. 00 
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a month, you and Mrs. Wilson did sign this note, which is Plaintiff's 
Exhibit No. 2 in evidence? A. Yes, sir. 

MR. DOHERTY: If Your Honor please, may I see that record 
once more, the original record? I want to refer to an affidavit. 

THE COURT: Very well. 

BY MR. DOHERTY: 

Q. Mr. Wilson, I show you this affidavit known as Exhibit Wye 
affidavit of Defendant Leslie R. Wilson, and ask you if that is your af- 
fidavit. A. Yes, sir. 


Q. It was filed February 4, 1959, and among other things it says 


this: 

‘At the time of final settlement on the contract in question your 
affiant and his wife were well aware of the fact that the amount of $150. 00 
per month would not cover the payment of interest on said note and at 
said time your affiant was reassured by the payee of the note that it too 
was familiar with the terms of said note and familiar with the fact that 
under no circumstances "-- 

THE COURT: What are you reading from? 

MR. DOHERTY: The affidavit of Defendant Leslie R. Wilson filed 
in the original file, the Clerk's file. 

THE COURT: What is your question? 

. DOHERTY: I was going to ask him if that was his statement, 

if Your Honor please 

THE WITNESS: Yes, sir. 

MR. DOHERTY: -- would the payments required of your affiant 
be more than $950.00 per month." 

THE WITNESS: Under no circumstances would the payments re- 
quired be more than $950. 00 per month. 

THE COURT: You cannot have a private conference with counsel. 
What was your answer ? 

THE WITNESS: I was reading what was in there, Your Honor. 
I wasn't sure what he was asking me. 
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BY MR. DOHERTY: i 
Q. Iam asking you now whether or not in that a you said 
that. I will try it once more. 
"At the time of final settlement" -- this was on Daceniner 30, 
1955 -- "on the contract in question your affiant and his wife were well 
aware of the fact that the amount of $150.00 per month would not cover 
the payment of interest on said note and at said time your affiant was 
reassured by the payee of the note that it too was familiar with the terms 
of said note and familiar with the fact that under no circumstances would 
the payments required of your affiant be more than $950.00 per month." 
A. That is right. | 
Q. Is that what it says, what was said at the time in the Title 
Company? A. Until the first was paid off. 
THE COURT: Let me see that affidavit, please. 
Anything further of this witness? 
MR. DOHERTY: That is all, if Your Honor please. 
REDIRECT EXAMINATION 
BY MR. KAMEROW: 
Q. Mr. Wilson, Mr. Doherty asked you some questions refer- 


ring to page 25 of the depositions, and I think the last questions he read 
on that page and the last answers were as follows: He said, Approxi- 
mately how long would those payments continue?" talking about the 
$800.00 a month payment. And you said, "Until 1964." "Question. 
And at that point the first trust would be paid off, wo uld it not?" And 
your answer was, "Yes." And that is where Mr. Doherty stopped. 
Now, the next question and answer: "Did you discuss with Mr. 
Wolberg how long the $150 per month payments would continue 2" Your 
answer was, "Well, that was to continue indefinitely. 
"Question. Was it ever to change? 
"Answer: Not until we decided what we wanted to do about it." 


Does that reflect truly the testimony at that time? A. Yes, sir. 
* * * * * 
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50 THE COURT: Now, I want to ask you a question, Mr. Doherty. 
I notice in your complaint that you are asking for a money judgment. You 
have abandoned that, I take it? 
MR. DOHERTY: Yes, Your Honor. 
THE COURT: All you are asking for is a reformation of the note? 
MR. DOHERTY: That is right, if Your Honor please. 


* * * * * 


51 Friday, January 22, 1960 
* * * * 
52 SOLOMON H. WOLBERG, 
called as a witness in behalf of the defendants, being duly sworn, testi- 
fied as follows: 
DIRECT EXAMINATION 
By Mr. Kamerow: 
Q. State your full name to the Court? A. Sol H. Wolberg. 
THE COURT: You will have to speak so we can all hear you. 
THE WITNESS: Sol H. Wolberg. 
THE COURT: What is the first name? 
THE WITNESS: Sol H. -- S-o-l. 
THE COURT: Solomon? 
THE WITNESS: Yes, sir. 
THE COURT: Please give your full name in the Court. 
THE WITNESS: Yes, sir. 
Q. (By Mr. Kamerow) Where do you reside? A. 2139 York- 
town Road, Northwest. 
Q. And where are you employed? A. Shannon & Luchs Com- 
pany. 
Q. Now, in December of 1955, were you at that time also em- 
ployed by Shannon & Luchs Company? A. Yes, sir. Yes, sir. 
Q. And, Mr. Wolberg, you are here today in response to a sub- 
poena served on you by me? A. I got two subpoenas. 
Q. Two subpoenas -- one from Mr. Doherty also? A. Yes, 


Q. Now, Mr. Wolberg, I show you Plaintiff's Exhibit No. 1, 
which is a contract dated 12-8-55, for the purchase of 601 Irving Street. 
Were you the salesman or one of the salesmen involved in that sale? A. 
Yes, sir. | 

Q. And you are familiar with that contract? A. Yes, sir. 

Q. Now, thereafter, Mr. Wolberg, did there come a time when 
settlement was made on the contract at the District Title Company? A. 
Yes, sir. 

Q. Were you present at that settlement, Mr. wotberg? A. Yes, 
sir. Yes, sir. 

Q. What other persons were present? A. Ijust can't remember 
how many were there now. | 

Q. To the best of your recollection? A. The title clerk was 
there -- was one; Mr. Wilson was there; I don't remember whether Mrs. 


Wilson was there or not. And Mr. Catucci -- the Catucci boys were 
there, the brothers. And myself. | 
Q. And who did the Catucci brothers represent ? at iz presume 
they represented the sellers. 
THE COURT: They represented who? 
THE WITNESS: The sellers. 
THE COURT: Sellers? 
THE WITNESS: Sellers, yes, sir. | 
Q. (By Mr. Kamerow) Now, at that settlement, this was a 
normal settlement, was it not? A. Yes, sir. | 
Q. The title papers were signed and money passed hands? A. 


Yes. | 
Q. Now, I show you now plaintiffs’ Exhibit No. 2, Mr. Wolberg, 
which is a photo copy of what purports to be the second trust note in the 
amount of $73, 479. 62. 
Is that the second trust note? Do you know if that is the second 
trust note or is that a copy of the second trust note which was signed at 
that settlement? A. Lookslike it, but I didn't pay particular attention 


to what they were doing at the settlement, myself. 
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Q. Mr. Wolberg, assume, for the moment, that that is the second 


trust note signed by the Wilsons at the settlement. Will you examine it, 


please? A. Yes, sir. 

Q. Have you finished your examination? A. Yes, sir. 

Q. Would you say, Mr. Wolberg, that there was any mistake by 
the parties in the execution of that note, pursuant to the terms of that 
contract ? 

MR. DOHERTY: I object, Your Honor. 

THE COURT: Sustained. 

Q. (By Mr. Kamerow) Mr. Wolberg, do you recall any of the 
discussions that took place at the title company? A. No, I don't. 

Q. Do you know any facts which would indicate the circumstances 
surrounding the signing of that note? A. No, just the formal settlement. 
I didn't -- I didn't do anything to this, the title clerk did that. 

MR. KAMEROW: Your Honor, I would like to say, as I stated to 
Your Honor yesterday, that I did not feel that this witness would add any- 
thing materially to the case. In view of Your Honor's statement yester- 
day, I did bring him here today, and this is all I have to ask him. 

THE COURT: Mr. Wilson testified concerning certain conversa- 
tions that he claimed that he had with Mr. Wolberg prior to the settlement. 

MR. KAMEROW: That is what I was saying. 

THE COURT: That is what led me to make the observation as to 
whether either side would call Mr. Wolberg. 

THE WITNESS: Shall I answer that? 

THE COURT: I am not requesting either side to offer Mr. Wol- 
berg's testimony unless they want to do so, but it seems to me that it 
might throw some light on the question as to the nature of those conversa- 
tions, if any, in which he may have participated with Mr. Wilson. 

MR. KAMEROW: From the information I have elicited from him 
I believe he can't do so. 

THE COURT: Just a moment, please. Do not state in the hearing 
of the witness what information you have concerning this. 

MR. KAMEROW: I have no further questions at this time, Your 
Honor. 
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THE COURT: Very well. 
CROSS-EXAMINATION 

By Mr. Doherty: 

Q. Mr. Wolberg, you have in your file the copy of te original 
contract dated December 8, 1955? A. Yes, sir. 

Q. And you also have a copy of what was due on the first trust ? 

I will show you -- I think it's Plaintiff's Exhibit No. 6: in evi- 
dence. A. Is that the one? (Indicating. ) | 

Q. Yes? A. Let me see it, first. That looks like the same one. 

57 Q. You have a letter dated December 14, 1955, Senos by Henry 


Catucci? A. Yes, sir. 

Q. Now, at some time around the 13th or 14th of December, you 
received a signed copy or copies of the original contract, isn't that cor- 
rect? From 801 Incorporated? A. I can't remember ie 

Q. Was it sometime -- A. It says December 13 on the contract. 

Q. There came atime, Mr. Wolberg, that letter was written 
by the firm of Shannon & Luchs to the District Title Company, enclosing 
certain papers, is that correct? A. Well, apparently it is. | It is right 
here. I don't take care of that work. | 

MR. DOHERTY: If your Honor please, may I see the District 
Title Company folder ? | 

(The document was handed to Mr. Doherty. ) | 

Q. (By Mr. Doherty) Your file indicates that a letter was writ- 
ten to the District Title Company? A. I have one here, December 29th. 
Is that the one you are referring to? : 

Q. Is that the same as Plaintiffs' Exhibit No. 5? 

MR. KAMEROW: Objection. I don't believe, Your Honor, that 
this witness is qualified to answer these questions. | 

THE COURT: Objection overruled. : 

Q. (By Mr. Doherty) Is that the same? A. That is the same as 
the letter Sant out from our office, yes, sir. | 

Q. The same as Plaintiffs’ Exhibit No. 5, and you dent to them 


copies of Plaintiffs’ Exhibit No. 6, which is the original contract dated 
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December 8, '55? A. Well, I didn't sendit. I don't do that type of work. 
Q. Let me show you Plaintiffs' Exhibit No. 6. Is that the same as 
-- A. This isthe same contract. I presume itis. I haven't seen what 
you have. Looks the same. That's right. That's the same. It must be. 
Q. I show you Plaintiffs’ Exhibit No. 7. Do you have that? A. 
I say if it's dated December 8, it must be the same contract. 
THE COURT: Ican't understand you. 
THE WITNESS: The contract is dated December 8. It must be 
the same as I have here. 
THE COURT: We know that it is. I do not think you need this 
witness's testimony as to that. 
Q. (By Mr. Doherty) Now, Mr. Wolberg, between the time that 
you received this signed contract of December 13, 1955, did you have 
any conversation with Mr. Wilson wherein it was stated it would only be 
necessary to pay $150. 00 until such time as he desired to pay 
more? A. Mr. Doherty, I am awfully busy in my work; I have hundreds 


of customers. I can't remember every conversation that I make in a 


deal, but I will say this: This contract was a culmination of the under- 
standing that both parties were satisfied with. 

Q. And that was to pay $950.00 a month? A. Whatever is here 
is what it was. There wasn't any -- there was very little talk about 
the second trust at all. 

Q. But this contract of December 8, 1955, which was signed on 
the 13th of December, 1955, was the full contract and the only agree- 
ment between the parties? A. It is the only agreement that I have 
signed and that I can recollect. I can't remember all. I work on deals. 
I go back and forth all the time. 

Q. Let me ask you this, Mr. Wolberg: If there was any change 
in this contract that I have referred to of December 8, 1955, would you 
have some notation of it in your file to show there was a change? A. If 
we had any change whatever pertaining to this written contract, I would 
usually get it in writing. I don't have any verbal changes in any contract. 

MR. DOHERTY: That's all, if Your Honor please. 
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MR. KAMEROW: May I inquire further, Your Honor.) 
THE COURT: Yes. 
REDIRECT EXAMINATION 


By Mr. Kamerow: | 
Q. Mr. Wolberg, is it possible that both prior to and| subsequent 
to the time that this contract was signed, that there were conversations 
which you had with Mr. Wilson which you would not possibly recollect at 
this time? | 
MR. DOHERTY: I object to that, Your Honor. 
THE COURT: Objection sustained. | 
Q. (By Mr. Kamerow) Mr. Wolberg, do you say definitely that 
you did not have any conversations with Mr. Wilson? A. Oh, no. No, 
I don't say anything of the kind. I'd been running, and running back and 
forth to both parties, trying to get this deal consummated -- whatever 
is written in here, seemed like both people were principally satisfied. ° 
Q. And there was a lot of discussion back and forth between you 
and both parties? A. To make a deal, you've got to go back and forwards 


in it, to consummate a deal. | 
MR. KAMEROW: I have no further questions. : 
MR. DOHERTY: That's all, if Your Honor pleases. | 
THE COURT: You may step down. 
* * * 
MR. KAMEROW: Mr. Angelo Catucci. . 
ANGELO J. CATUCCI, 
called as a witness in behalf of the defendants, being duly swo rn, testi- 
fied as follows: 
DIRECT EXAMINATION 


By Mr. Kamerow: | 

Q. State your full name tothe Court. A. Angelo J.) | Catucci. 

THE COURT: You are in a big courtroom. You will have to 
speak a little louder. 

THE WITNESS: Angelo J. Catucci. 

THE COURT: How do you spell your last name? 
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THE WITNESS: C-a-t-u-c-c-i. 
THE COURT: And your first name? 
THE WITNESS: Angelo. 
THE COURT: Angelo? 
THE WITNESS: Yes, sir. 
Q. (By Mr. Kamerow) Mr. Catucci, where do you reside? A. 


3210 Wisconsin Avenue. 

Q. And in what business are you engaged? A. General insurance 
agent. 

Q. Where is that located? A. Inthe Woodward Building. 

Q. Mr. Catucci, in the latter part of 1955, were you an officer 
orin any way connected with the 801 Irving Street Corporation? A. Yes, 
sir. 

Q. Will you tell us when you came to be connected with that 
corporation ? 

THE COURT: What is the name of the corporation? 

MR. KAMEROW: 801 Irving Street, I-n-c. 

THE COURT: 801 Irving Street? 

MR. KAMEROW: Yes, Your Honor. 

A. Originally it was Mitchell and Unsinn, Incorporated. 

Q. That was the original name? A. Yes. 

Q. Do you know when that name was changed? A. After we 
sold the building, the name was changed to 801 Irving Street. 

THE COURT: What building? 

THE WITNESS: We sold the 801 Irving Street building. 

Q. (By Mr. Kamerow) Now, at the time of the sale in question, 
what was the name of the corporation? A. I assume it was Mitchell and 
Unsinn, Incorporated. 

THE COURT: What was the name? 

THE WITNESS: Mitchell and Unsinn. 

THE COURT: Mitchell and what? 

THE WITNESS: Mitchell and Unsinn. 

THE COURT: Oh, Unsinn. 
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THE WITNESS: George Unsinn -- he was a partner. 

THE COURT: Please pronounce names a little more distinctly. 

THE WITNESS: It isa German name. I'm sorry, sir, 

Q. (By Mr. Kamerow) Approximately when did you become as- 
sociated with that corporation? A. I was one of the original members of 
the corporation when we bought the building. | 

Q. Approximately when was that? A. I'd say about 1954 or '53. 

Q. And did there come a time when the corporation decided to 
sell this building? A. Yes. | 

Q. And were you an officer of this corporation? A. Yes. 

Q. Will you tell us what officer you were of this corporation in 
the year 1955? A. 1955, I was treasurer of 801 Irving Street Corpora- 
tion. 

Q. And did you have anything to do with the nesotiations for the 
sale of this building to the Wilsons? A. Yes. 

Q. And who was the agent, the real estate agent representing the 
corporation? A. Shannon & Luchs. Mr. Wolberg was their agent. 

Q. And which person, on behalf of the corporation, negotiated or 
talked to Mr. Wolberg? A. Idid. I had the authority. | 


Q. And you were speaking to him on behalf of the corporation? 
A. Yes. ! 
Q. Now, did there come a time when a contract was entered into 


between -- well, let me withdraw that question. 
Did there come a time when the Wilsons signed a contract for 


the purchase of the premises in question? A. Yes. | 
MR. KAMEROW: May I have exhibits 1 and 2, Your Honor? 
THE COURT: Please do not consume time by identifying them. 

They have been identified. | 
Q. (By Mr. Kamerow) I show you Exhibits 1 and 2 of the Plain- 


tiffs, which are the contract for the purchase of the business, and Num- 


ber 2, which is the promissory note, the second trust promissory note, 
| 
which was taken back by the title company. Are you familiar -- 
THE COURT: Just get to the crux of what you want to bring out. 
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Don't use the remote approach. 

Q. (By Mr. Kamerow) Will you tell us, did you sign the contract 
on behalf of the corporation? 

THE COURT: The signature is there, and it has been identified 
as his signature. You do not have to have the witness identify the signa- 
ture. 

MR. KAMEROW: By the way, Your Honor, his signature is not 
on it. 

THE WITNESS: No. 

THE COURT: It is not? 

MR. KAMEROW: No, it is the signature of his brother. 

THE COURT: Very well. 

Q. (By Mr. Kamerow) I want to now direct your attention to the 


settlement at the title company. 
THE COURT: Suppose you let me have the exhibits again. 
[The exhibits were passed to the Court. | 


Q. (By Mr. Kamerow, continued) Were you present at the title 
company? A. Yes. 

Q. Who, if anyone else, was there representing the corporation? 
A. Well, we had my brother, who was the secretary, myself -- 

THE COURT: The Catucci signature at the end of this instrument, 
that is not this witness's signature? 

MR. KAMEROW: That is not this witness. 

THE WITNESS: He was my brother. He was secretary. I was 
treasurer. 

Q. (By Mr. Kamerow) And you and your brother, however, were 
both present at the time of settlement at the title company? A. Yes. 

Q. At the settlement at the title company on behalf of the corpora- 
tion, did you examine all of the papers there that were being signed? A. 
Yes. 

Q. Now, Exhibit 2, which I just exhibited to you, was that the 
promissory note which the corporation was going to get in part payment 
of the sale of that property? A. Yes. 
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Q. Did you examine that note? A. Yes. 
Q. Did you notice that that note provides for Narre of $150. 00 
per month until paid? A. Yes. : 
Q. Was there any discussion at the time of settlement as to 


whether or not that note was correctly drawn? A. Yes. The settlement 
clerk, Mr. -- | 

THE COURT: Speak up loudly, so we can all hear you. 

THE WITNESS: The settlement clerk, Mr. -- I forgot his name -- 
McIntyre, or McMyer, -- mentioned to us that this note for #150. 00 has 
no due date on it. We understood that. 

Q. And you understood that? A. Yes. : 

Q. And you understood that under the terms of the note, the 
payments would never accelerate? | 

MR. DOHERTY: That is very definitely leading. 

THE COURT: I think that you are leading the witness. I think 
your objection is proper. | 

Q. (By Mr. Kamerow) You say you a did understand the terms of 
the note? A. Yes, we were interested in selling the property. Yes, sir. 
We knew the note. We weren't worrying about the second trust. We 
were interested in that money. : 

Q. Did the note that you received and the note that you have seen 
today fully represent the understanding of the parties as to what the note 
should be? A. Yes, the corporation knew exactly; we wanted to sell 
the building; we knew the second trust. | 

THE COURT: Tell me: What were the terms of the note you 
received? 

THE WITNESS: The terms of the note were this: We, sold the 
building at a certain price. At that time there was a first trust on the 
building with the National Capital Bank, and Mr. Denit, who is president, 
put the original note -- that came through an RFC loan. We wanted a 

certain price above the first trust; the balance would be the sec- 
ond trust. We knew that Mr. Wilson had $40,000.00. We knew that the 
real estate commission would be approximately $6500. 00. Wwe also knew 

| 
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that our original investment, the corporation members, was approxi- 
mately $30, 000.00.' We were interested in selling. We needed the money. 
So we sold the building. We figured to get our original investment back. 
We weren't too interested in the second trust. Mr. Wilson said he was 


not going to pay more than $900.00 a month. Also to make an induce- 
ment to buy the building, we told him $150.00 a month -- however you 
want to pay it -- as far as the second trust -- you pay up any time you 
want to. We weren't too interested -- we were interested in selling the 
building. And we assumed that sooner or later Mr. Wilson would come 
in and offer us a contract for the second trust -- we thought he would 
come and offer to sell us for a lesser price later -- we assumed that be- 
cause that is the usual practice. 

Q. Was this corporation in any trouble financially? A. Yes, sir; 
that is the reason we sold the building. 

Q. In other words, the corporation only had $30, 000. 00 invested, 
as far as this building was concerned? A. Well, a little more, I'd say. 

Q. The corporation was in trouble financially? A. Yes. 

MR. KAMEROW: That is all. 

CROSS- EXAMINATION 

By Mr. Doherty: 

Q. Mr. Catucci, you know where this property was originally 
purchased, do you'not? A. 801 Irving Street, Northeast. 

Q. And you were one of the defendants in the case filed by George 
A. Unsinn and Margaret Unsinn on the 30th of April, 1956, to set aside 
this sale -- A. Yes, sir. Yes, sir. 

Q. -- ofthe purchase? A. Yes, sir. 

Q. From Mr. Unsinn, on the ground that you hadn't lived up to 
your contract? A. Yes. 

Q. And you say this property, you only put $30, 000.00 in it? A. 
Original investment, $30, 000. 00. 

Q. Wasn't the property taken in on the books somewhere around 
$100,000.00? A. No, sir. Bankrupt corporation. As a matter of fact, 
you were the attorney. We owed the Government $12,000.00. Mr. Unsinn 
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owed the Government $12, 000. 00. | 

THE COURT: Just a moment. I think that you should confine 

yourself to answering questions that are asked. | 

THE WITNESS: I'm sorry to -- the only reason I mentioned 

that -- | 

THE COURT: Just a moment. After you have finished your 

answer, just wait until the next question is asked. 

Q. (By Mr. Doherty) You were a defendant in that case? A. 

Yes, sir. | 
Q. And that was settled by the turning over to Mr. Unsinn this 

second trust note, isn't that correct? A. You asked for it, and we gave 


you the second trust, yes. | 

Q. It was settled by that, and the case was dismissed in March 
of 1958, isn't that correct? A. Yes, sir. | 

Q. Now, you were familiar with this contract of December 8, 
1955, which Wolberg worked out with Mr. Wilson, isn't that rei A. 
Yes, sir. 

Q. Did you ever talk to Mr. Wilson before that yourselt? A. 
No, sir. : 

Q. You never talked to Mr. Wilson until after this contract was 
signed? A. No, sir. ! 

Q. The agreement there was to pay $40, 000. 00 cash on the 
$182, 500. 00 and $950. 00 a month, isn't that correct? A. That wasn't 
the agreement, no. | 

Q. That wasn't the agreement? A. You asked the question. I 

said no. | 


Q. Isee. Now, was this.matter of this contract ever brought to 
the Board of Directors? A. Yes, sir. 

Q. When was that? A. Well, that was after Mr. Wilson signed 
the contract, and Mr. Wolberg came up. We had our meeting. He sub- 


mitted the entire contract to the Board of Directors for consideration. 
Q. And that was Plaintiffs' Exhibit No. 1? A. I assume we are 
talking about the contract. 
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Q. That was signed on the 13th day -- A. If it was signed on the 
13th, it was signed, yes, Sir. 

Q. You have a good memory about all these things, do you not? 
A. Ithink my memory is as good as the average person. 

Q. Did they have a Board of Directors meeting on December 13, 
1955? A. Iassume -- , 

Q. Weren't you there? A. Yes, sir; I was there. 

Q. Was that the day the matter of this contract was brought up? 
A. Yes. 

Q. At that time -- may I read the minutes from the photostat 
copy: 

A special meeting of the Board of Directors of the above-named 
corporation was held in Room 431 Woodward Building at ten o'clock, a.m. 

Is that correct? A. Yes, sir. If you are reading -- if you are 
reading the photostatic copy of the minutes, it's true, yes. 

Q. Ali right. 

Thereupon, upon motion duly made, seconded and unanimous- 
ly carried, it was resolved that William Polvinale, Angelo Catucci 
and Henry G. Catucci be given authority to carry out all negotia- 
tions with Mr. Wolberg of Shannon & Luchs to sell the real estate 
owned by the corporation at 801 Irving Street, Northeast, as it 
was decided by the entire board of Directors that this would be 
for the best interests of the corporation. 

Director Angelo J. Catucci informed all directors that the 
offer from Shannon & Luchs was $182, 500. 00 as the purchase 
price, with a $40, 000. 00 cash payment. 

Now, was anything at any time ever said about any note of $150. 00, 
or anything other than what was contained in that contract? A. Yes. 
Yes. 


Q. Atthattime? A. Yes. 
THE OO URT: Is that document in evidence? 
73 MR. DOHERTY: No. If Your Honor please, may I have it identi- 
fied as a plaintiffs’ exhibit. 
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THE COURT: Are you offering it in evidence, or are ‘you asking 
that it be marked for identification? | 
MR. DOHERTY: Do you have any objection? 
MR. KAMEROW: I object to its going in. | 
MR. DOHERTY: I ask that it be marked for identification at this 
time, Your Honor, until I get back to my rebuttal. 
THE COURT: You are offering it for identification. Very well. 
THE DEPUTY CLERK: Plaintiffs' Exhibit No. 9 for identification. 


[Accordingly, Plaintiffs' Exhibit No. 

9, copy of minutes of meeting of 
Board of Directors of 801 Irving Street, 
Inc. was marked for identification. ] 


Q. (By Mr. Doherty) Did you see the letter that was written by 
your brother, Henry Catucci, on December 14, 1955, which is Plaintiff's 
Exhibit No. 8? A. You mean do I see it now? | 

Q. Have you ever seen that letter before? A. Yes. | : 

Q. And you were familiar with that? A. Well, I -- (looking 
at the exhibit) Yes. | 

Q. And that went out to Shannon & Luchs on the 14th day of De- 
cember? A. Yes, sir. | 


74 THE COURT: Are you referring to Plaintiffs’ Exhibit No. 8? 
MR. DOHERTY: Eight, Your Honor. 
THE COURT: Thank you. 
Q. (By Mr. Doherty) Now, speaking about your memory: You 
say you were the treasurer of the corporation on the 30th day of Septem- 
ber, 1955? A. Yes, sir. | 
Q. And do you remember preparing or signing an affidavit in Mr. 
Kamerow's office, known as Exhibit B, in opposition to the motion for 
summary judgment, in which you say this: | 


Your affiant as an officer of the corporation involved in 
the sale of 801 Irving Street, Northeast, in the District of Co- 
lumbia, helped negotiate the sale of said premises to the de- 
fendants herein, and actually signed the contract of December 8, 
1955, as secretary of the selling corporation. : 
A. Yes. : 
| 
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Q. You signed that at that time? A. Yes, sir. 

Q. And when that was presented in Court, were you called some- 
time after that by Mr. Kamerow? Were you called by Mr. Kamerow? 

A. Idon't follow you -- no -- first you asked did I sign an affi- 
davit -- 

Q. You signed an affidavit saying that you were the secretary of 
801 Irving Street -- A. Yes. 

Q. -- northeast -- A. Then the next question -- I didn't under- 
stand your next question. 

Q. Lasked you if you ever changed that statement. Were you 
the secretary on December 8 or December 13, 1955? A. 1955, I was 
the treasurer of the corporation. 

Q. Now, I'm asking you whether or not on December, -- 4th 
of February, 1959, you didn't make the statement that you had signed 
this contract, which is referred to as Plaintiffs' Exhibit No. 1? A. Yes, 
I did. 

Q. And you said you signed it as secretary? A. Yes, sir. 

Q. You weren't secretary at that time? A. That's true. 

Q. You hadn't signed that at that time, had you? A. Hadn't 
signed what ? 

Q. Signed this contract? A. Let me explain: No, I didn't 
sign that contract. 

Q. Didn't you say so in this affidavit -- A. The first affidavit 

I said I was secretary andtreasurer. I was corrected -- 


THE COURT: I am going to interrupt you, if I may. 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: Your affidavit says that you signed the contract 
of December 8, 1955. I believe that you said that it was signed by 
your brother ? 

THE WITNESS: What happened, Your Honor, was this: the 
first affidavit -- I was originally secretary-treasurer of the corporation 


-- the first affidavit I signed, I thought I was secretary-treasurer. 
THE COURT: I am not interested in what you were, whether you 
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were secretary or treasurer. You made the statement in the affidavit 
that you actually signed the contract of December 8, 1955. ! c 

THE WITNESS: I made a mistake. : 

THE COURT: Just a moment. That is not correct, is it? 

THE WITNESS: No, sir. 

THE COURT: How is it that you made that stateme nt? 

THE WITNESS: We made another affidavit -- I made a mistake 
-- I forgot -- it happened -- first, I actually thought I was secretary- 
treasurer -- I thought I signed -- | 

THE COURT: Did you look at this contract before you signed 
the affidavit? Don't you realize that affidavits are sworn to? 

THE WITNESS: Yes, sir. | 

THE COURT: That they are pretty solemn matters ? | 

THE WITNESS: Yes, sir. Your Honor, the reason 1 thought I 
signed the contract, I did all the negotiation with Mr. Wolberg. Accord- 
ing to corporation law, the secretary signed. I thought I did sign it. 

THE COURT: You actually did not, is that correct? | 

THE WITNESS: No, Your Honor, I didn't. | 

THE COURT: Very well. 

Q. (By Mr. Doherty) Did you know where this settlement took 
place? A. The settlement on this sale, or the original sale? 

Q. On December 30, when the note was -- A. Yes, sir. 

Q. Where? A. Title office -- the title office on I Street, be- 
tween 14th and t5th, Northwest. 

Q. When I took your deposition on March 13, 1959, on page 56, 


I asked you: 
‘where was this settlement?" : 

And your answer was: : 

"Tt was on 9th Street -- I forgot the name of the title company.‘ 

Did you give that answer at that time? A. Ifthe deposition is 
there, I must have said that; but it is on I Street. | 

Q. Your memory was good as to what occured on Decency 30, 
1955, is that right? A. Toa certain extent; yes, sir. 
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Q. No, on page 60 of the same deposition, I say in questioning: 

In addition to what you have just said, what other statements 
were made by anybody about the terms of the contract?" 

"Answer: Well, Mr. Mc -- the title clerk -- I forgot his name -- 
an Irish fellow -- he's still there -- he brought to our attention about this 
note. He said, ’I want you to know this is a second trust, you are going 
to hold a second trust note, and it's going to be a note for $150 a month, 
five percent interest, and no date as far as final payment.' He said, 

‘Do you understand that ?' 

"T told him, 'Yes, I understand it.’ 

"Question: What else was said about it? 

*Answer: That's about all I can think of off hand. 

Then we started talking about an easement.” 

Did you give those answers to those questions at that time? A. 
Yes. 

Q. Well, did you talk to Mr. Wolberg at all at any time between 
the time that this contract was signed on the 13th of December, 1955, 


and the time of this settlement on December 30? A. Yes, he was there. 


We were close there. 

Q. Did you tell him that there was to be a change in the contract, 
and he was to pay only $150.00 a month? A. No change in the contract. 

Q. No change in the contract? A. No, sir. 

Q. The contract was to remain the same? A. Yes. 

MR. DOHERTY: Just bear with me one minute, please. 

Q. (By Mr. Doherty) Now, well, may I ask you this: Was this 
contract that is referred to as Plaintiffs' Exhibit No. 1, was that ap- 
proved by the Board of Directors as it stood at that time? A. Originally, 
yes, sir. 

Q. And then your brother and Mr. Polvinale who were president 
and secretary were directed by the board to go and finish up and sign 
whatever papers were necessary to complete the sale, is that correct ? 
A. That's right. 

Q. You weren't directed to do anything at all, were you? A. I 
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was originally -- 
Q. Were you directed to do anything at any time? A. Well, they 


expected me to follow through with it. Yes, sir. Yes, sir. | 


Q. Did the minutes of the meeting give you -- A. I think you — 


just read the minutes. I think you mentioned there was my brother and 
myself and Mr. Polvinale. We were instructed by the Board of Directors 
to follow through with this contract. ! 

MR. DOHERTY: Will Your Honor indulge me a moment. I had 
another paper, if Your Honor pleases, but I have misplaced i it. 

Q. (By Mr. Doherty) You had a meeting of all the stockholders 
immediately after this Board of Directors meeting, did you not? A. 
You mean after we accepted Mr. Wilson's contract? | 

Q. Yes? A. We had quite afew, yes. We have had a lot of 
meetings. Yes, we have. I don't know exactly which one you are refer- 
ring to. We had quite a few stockholders meetings, plus Board of 
directors meetings. 

MR. DOHERTY: So that there won't be any question, if Your 
Honor please, on page 80 of that deposition, starting at the bottom of 
the page, I want to be -- 

THE COURT: What page? 

MR. DOHERTY: Page 80. 

"Question: And did you have --' 
Talking about the meeting of December 13 of the Board of Directors. 

"Question: And did you have the note present at that! time to 

show to the members of the board of directors? | 
"Answer: Not the note. Just the contract. We discussed the 


fact that we were going to come back -- we were going to hold 


a second trust note and we discussed what the whole thing was. 
"Question: You discussed the contract as it is mane 
"Answer: Yes." 
THE COURT: Pardon me a moment. Where are sa reading? 
MR. DOHERTY: The last question on the bottom of page 80. 
Then I went over to page 81. | 
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THE COURT: Yes, I see it now. 

MR. DOHERTY: "Question: You discussed the contract as it is 
here?" 

That is the same as Plaintiffs' Exhibit No. 1. 

"Answer: Yes. 

"Question: That was read to the members of the board of direc- 


‘Answer: Yes. 

"Question: And they accepted it? 

"Answer: Yes. Then I explained to them what the situation was. 

"Question: And they directed your brother as secretary and 
William Polvinale as president to sign that contract? 

‘Answer: The motion was made that we accept the contract and 


the procedure followed was signature of the president and secretary and 


they requested that they sign." 

Did you give those answers at that time? A. Yes, sir. 

MR. DOHERTY: That is all, if Your Honor please. 

THE COURT: Mr. Kamerow. 

REDIRECT EXAMINATION 

By Mr. Kamerow: 

Q. Mr. Catucci, when this note, when this case that you had 
between various members of this corporation was settled, as a result 
of that settlement, Mr. Unsinn ended up with this note, is that correct ? 
A. Yes, to pay -- 

THE COURT: You just said, "ended up with," I don't know what 
that means. 

MR. KAMEROW: He acquired the ownership and possession of that 
note as a result of this settlement. 

THE COURT: How did he acquire it? 

THE WITNESS: If I may explain, Your Honor -- 

THE COURT: No, just 2 moment -- you just answer questions 
counsel ask you. 

MR. KAMEROW: Let me ask him this. 
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Q. (By Mr. Kamerow) This suit was pending between the various 
members of the corporation and the corporation itself, was it na? A. 
Mr. Unsinn sued the corporation and the original investors, yes. 

Q. Now, asa result of that suit, certain settlement negotiations 
took place, is that right? A. Yes, the only thing the corporation had 
was this note. We gave them the note -- 

THE COURT: Just a moment. Just answer questions, 

THE WITNESS: I'm sorry, Your Honor. I'm sorry. | 

Q. (By Mr. Kamerow) Now, approxinately what time was this 
settlement consummated between the corporation and Mr. Unsinn? A. I 
don't know the exact date. | 

Q. Approximately? A. Well, Mr. Denit handled the case, and 
Mr. Doherty represented Mr. Unsinnafter Mr. Denit passed away. I'd 
say roughly six months after Mr. Denit passed away. | 

Q. Would early 1958 be approximately right? A. I'd say So. 

Q. Asa result of that settlement, did the corporation sometime 
approximately in early 1958 transfer and assign to Mr. Unsinn, the 
plaintiff in this case, the promissory note which is the subj ect matter of 
this suit? A. Yes, sir. 

Q. Now, at the time that that note was transferred add assigned 
by the corporation to Mr. Unsinn -- | 
THE COURT: You know this is not redirect examination. You 
should have brought all that out on direct examination, 


Are you asking leave to reopen your direct examination? 


MR, KAMEROW: May I, Your Honor? | 
THE COURT: Very well. However, that is a very inefficient 
manner of proceeding, because that reopens the cross- -examination. 
Why didn't you go through all these questions before? You may proceed. 
MR. KAMEROW: Thank you, Your Honor. | 
Q. (By Mr. Kamerow) At that time that Mr. Unsinn received 
possession of this note from the corporation, was he made fully aware of 
the terms of the note? A. Yes, he knew it before, always. 


Q. And, therefore, he knew at that time that the note was payable 
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$150.00 a month until paid? A. Yes, he was very happy. 

Q. Now, Mr. Catucci, did Mr. Wolberg discuss with you at any 
time a request by Mr. Wilson that the promissory note which he was 
going to give back, the one in question, be paid at the rate of $150. 00 
per month until paid? A. Yes, that was the only condition he would buy 
the property. That was our case in the whole. 

MR. KAMEROW: No further questions. 

RECROSS-EXAMINATION 

By Mr. Doherty: 

Q. When did you talk to Mr. Wolberg about that? A. [hada 

lot of conversations -- I'd say when we first advised Shannon & 
Luchs -- they must have assigned him to the case -- he and I discussed 
it over the "phone, in my office back and forth until he came up with the 
contract. 

Q. All this conversation was before this contract was signed, is 
that right? A. Of course. 

Q. When was it that you knew there was $800. 00 a month being 
paid on this? Did you know about this before? A. Yes, as a matter of 
fact I was responsible for refinancing the building. After we originated 
the original sale, I had it refinanced, so I knew what the first trust 
payments were, and they were $800. 00 a month. 


Q. There wasn't any conversation with Mr. Wolberg after this 
contract as signed about $150.00 a month, was there? A. After the 
contract was signed, -- 


Q. Just answer my question. A. After the contract was signed, 
no; it was a contract; we sold the property. 

Q. Andthat was -- A. It was a contract we all agreed to. 

Q. And, Mr. Catucci, you just said that Mr. Unsinn was very 
pleased with getting that note, is that right? A. Yes, he was very 
happy. 

Q. He was? A. Yes. 

Q. Did he tell you that? A. Let's put it this way: He didn't 
tell me that, but he was very happy. 
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MR. DOHERTY: All right. That's all. 

MR. KAMEROW: I have no further questions. 

THE COURT: Mr. Catucci, you actively represented the seller 
corporation in these negotiations? | 

THE WITNESS: That's right. Yes, sir. ! 

THE COURT: Now, the contract of December 8, 1955, which is 
Plaintiffs' Exhibit No. 1, provided, you no doubt recall, that the pur- 
chaser was to assume the trusts payable at $950.00 a month, including 
interest at five per cent. Do you recall that provision? 

THE WITNESS: Yes, sir. There were twotrusts. | 

THE COURT: At the time of the settlement on December 30, the 
note, which is the subject matter of this suit and which is Plaintiffs’ 
Exhibit No. 2, which was given by the purchaser to the seller, provided 
only for monthly installments of $150. 00 a month -- | 

THE WITNESS: That is the second trust. You see there are two 


trusts. | 
THE COURT: I understand that. That was for the second trust ? 
THE WITNESS: That is our note. 
THE COURT: My question is: Do you recall that the note so 
provided for payments of $150.00 a month? | 
THE WITNESS: Yes, sir. Yes, sir. 
THE COURT: After the first trust would have been paid off, 
under this note, the purchaser would still be paying only $150. 00 a 
month? | 
THE WITNESS: Yes, Your Honor. | 
THE COURT: The contract provided that he should be paid $950.00 
a month, did it not? | 
THE WITNESS: The contract was $800. 00 for the first trust, 
$150. 00 for the second trust. We assumed -- | 
THE COURT: Suppose you just answer my sisetione 
THE WITNESS: I'm sorry. I'm sorry. 
THE COURT: The contract provided for $950.00 a nionth. 
Now, $800. 00 was being applied to the first trust. There is no 
| 


60 
provision in the contract, is there, that after the first trust was paid 
off, the $950. 00 should be reduced to $150. 00? 

THE WITNESS: I don't know. That original contract we knew 
that -- 

THE COURT: You knew what? 

THE WITNESS: We knew that after ten years -- we assumed in 
ten years the first trust would be paid off -- we knew we would get 
$150.00 a month. We also assumed we would sell the note to Mr. Wil- 
son. 

THE COURT: You expected to sell the note? 

THE WITNESS: We expected to sell it back to Mr. Wilson -- it 
wasn't good for anyone except Mr. Wilson -- we thought we could sell 
it for fifty cents on the dollar. At that time the note was $65, 000. 00, I 
think. 

THE COURT: That note provides for payments that did not cover 
the interest. 

THE WITNESS: We know that. We -- 

THE COURT: Was that note satisfactory to you as seller and 
payee? 

THE WITNESS: Yes, sir. That's the only way -- 

THE COURT: Will you please just answer my questions. 

THE WITNESS: Yes, sir. I'msorry. Yes, sir. 

THE COURT: Was that note satisfactory to you as the seller of 
the property and the payee of the note? 

THE WITNESS: Yes, sir. 

THE COURT: Well, did it carry out your intentions, what you 
considered the agreement? 

THE WITNESS: Yes, sir. 

THE COURT: You may step down. 


MR. DOHERTY: If your Honor please, may I ask him one ques- 


tion? 
THE COURT: Yes, you may ask him one question if you wish. 


BY MR. DOHERTY: | 

Q. When youwere over at the title company, nothing was said 
about that note prior to that time, was it, that $150. 00 note? A. Oh, 
yes, we discussed it. | 

Q. When? A. Mr. Wolberg, we discussed it with Mr. Wolberg, 
also the Board of Directors -- | 

THE COURT: Please don't speak so rapidly. Everything you 


say has to recorded, and we all have to understand you. This is not a 


| 
private conversation. | 
| 


THE WITNESS: I'm sorry, your Honor. 

Q. (By Mr. Doherty) This wasn't set forth in the minutes of 
the Board of Directors at all, was it? A. It's common knowledge to 
know that we have to hold a second trust; we explained to the! gentlemen 
the second trust would be a second trust of $150. 00, knowing it wouldn't 
even pay the interest, and also knowing -- we discussed that. 

THE COURT: If you couldn't sell this second trust note to Mr. 
Wilson, you couldn't have sold it to anybody? | 

THE WITNESS: Actually we didn't care -- all we wanted was to 
get our original investment out of it. | 

MR. DOHERTY: If Your Honor please, in the face of this testi- 
mony, I feel that possibly it would be necessary that we bring in some 
testimony to show the actual value of this property. Now, - 

THE COURT: I am going to give you every opportunity to make 
your case; but actually this is an action to reform this note én the ground 
that it does not conform to the contract due to a mistake. | 

Now you are confronted with this situation: that the payee of 
the note says that there is no mistake. | 
MR. DOHERTY: The payee of the note -- he is the treasurer, 


if Your Honor pleases, and the treasurer has no authority at any time 
| 

THE COURT: Iknow. But the burden of proof is on you to es- 
tablish that there was a mistake. | 


You see, Mr. Doherty, ‘we have an anomalous situation here. 
| 


to speak for the corporation, when he says that -- 
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Neither one of the original parties to the agreement complains about it; 
neither one says that there is a mistake. The only person who says 
that there is a mistake is the assignee of the note. 

MR. DOHERTY: And that is based, because he is the assignee, 
based upon the fact that this property was originally taken from him 
through his being nice about it -- about a failure to consider -- 

THE COURT: Of course, if you want to offer evidence of the 
value of the property, I am going to let you make a record; but, frankly, 
I just do not see how it is relevant to the issues of this case. 

MR. DOHERTY: All right, sir. 

THE COURT: But if you want to bring in evidence, I certainly 
will give you an opportunity. 

MR. DOHERTY: I think that the fact that Shannon & Luchs nego- 
tiated this contract for this sale on the basis of $182, 500. 00 -- 

THE COURT: Yes, but when your client took an assignment of 
this note, he must have known what the note said. 


MR. DOHERTY: No question about it, if Your Honor please. No 
question. 


Let me ask you this, Mr. Catucci. 

THE COURT: I am going to give you full leeway to prove your 
case. 

Q. (By Mr. Doherty) The counsel that represented you was 
Martin Fain throughout most of this time -- A. Mr. Denit until he 
passed away. It was Brandenburg and Brandenburg. 

Q. That's right. And Martin Fain was the one who did most of 
the legal work as far as this case is concerned? I speak now about the 
case, if nothing else, of Unsinn versus Simpson, et al.? A. No, Mr. 
Denit handled that until he passed away. 

Q. And Martin Fain didn't have anything to do with it? A. After 
he passed away, he was assigned to it. 

Q. Were you contacted in any way at any time by Martin Fain -- 

MR. KAMEROW: Objection, if Your Honor please. 

THE COURT: This is cross-examination, and Iam going to allow 
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counsel full leeway on cross-examination. : 
. (By Mr. Doherty) -- when the corporation had this note to 

ask that it be reformed and to take it up with Mr. Wilson? A. I know 
nothing of that. | 
Q. Never heard about it at all? A. We were trying to sell it to 
Mr. Wilson. 
Q. Just answer my question. A. I'm sorry. 


Q. Martin Fain never spoke to you or your brother or both of 
you together -- A. He never spoke to me about it. 

Q. Never mentioned it? A. No, sir. | 

Q. You never knew that some question was being raised about 
having this note reformed in order to change it? A. Only thing I re- 
member was that he wanted, in order to settle this case -- at first you 
didn't want to settle it -- you were defending Mr. Unsinn -- you said 
the note wasn't any good. Mr. Fain said, "Well, I don't think we'll 
settle this case with this note because Mr. Doherty isn't too interested 

in this note because the note doesn't pay its interest - o- 

Q. That was because Mr. Doherty wanted $100, 000. 00, wasn't 
it? A. Ithink you sued us for half a million dollars. The original 
suit was for half a million dollars. | 

Q. But the settlement I asked for was $100, 000.00? A. I don't 
remember that. You finally settled by taking a note. | 

@. And something else, wasn't there? A. That's all I know of. 
That's all, period. You -- | 

Q. Nothing else at all, is that right? No check of any kind? A. 
Not that I know of. All I know. | 

MR. KAMEROW: Your Honor, this is very interesting, but I 
don't see how this is relevant. 

THE COURT: Iam going to allow considerable leeway on cross- 
examination. 

Is there anything further for this witness? | 

. (By Mr. Doherty) Mr. Catucci, after Mr. Wilson was sued 


in this case, did he come to see you? A. No, sir. What case are you 
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referring to? He was sued twice. 

Q. This present case. The one where Mr. Unsinn sued Mr.’ 
Wilson? A. Not to see me; he called me. He -- 

Q. Did you advise him to go see Mr. Kamerow? A. LIadvised 
him, yes, to see Mr. Kamerow. 

Q. Mr. Kamerow has been your attorney for a long time, hasn't 

he? A. He's been attorney for my family -- 

Q. Just answer my question. A. I've had ite a few attorneys; 

had quite a few corporations. 


Q. Mr. Kamerow has represented you and your family for a long 
period of time, is that right? A. So have you, Mr. Doherty. 

Q. Will you please answer my question. A. I'm sorry. 

THE COURT: Mr. Catucci, you must answer questions directly 
and head on. 

THE WITNESS: I'm sorry. 

Mr. Kamerow is one of my attorneys. I have about eight 


attorneys. 
THE COURT: Is there anything further for this witness? 
MR. DOHERTY: No, Your Honor. That's all. 
THE COURT: We will take our usual recess at this time. 
(Accordingly, at 2:55 p.m., the Court recessed for a brief 
period. ) 
(The Court reconvened at 3:07 p.m.) 
MR. KAMEROW: Call Mr. Henry Catucci. 
HENRY G. CATUCCI, 
called as a witness in behalf of the defendant, being duly sworn, testi- 
fied as follows: 
DIRECT EXAMINATION 
By Mr. Kamerow: 
Q. State your full name to the Court. A. Henry G. Catucci. 
@. THE COURT: What is your first name? 
THE WITNESS: Henry. 
THE COURT: Henry. 
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Q. (By Mr. Kamerow) Where do you reside, Mr. Catuect? A. 
2727 Twenty-ninth Street. | 

THE COURT: Mr. Catucci, you are in a large courtroom wher e 
a number of people have to hear what you are saying, and your testimony 
has to be recorded, so suppose you speak a little louder and 4 little more 
distinctly. 
THE WITNESS: 2727 Twenty-ninth Street, Northwest, Washing- 
ton, D. C. | 

Q. (By Mr. Kamerow) And where are you employed and in what 
capacity, Mr. Catueci? A. Iam employed with the Western Union as 


regional manager. 
Q. Now, Mr. Catucci, in 1955, were you in any way associated 


with 801 Irving Street, Incorporated, and Unsinn and Wilson, Inc., 
whichever it was called at that time? A. Yes, sir. | 
Q. Will you tell us in what way you were connected with that 
corporation. | 
THE COURT: May I interrupt just a moment. What is the exact 
name of the corporation? Is it 801 Irving Street, Incorporated? 
MR. KAMEROW: I think I-n-c., Your Honor. 
If Your Honor will look at Exhibit No. 2, I believe both names 


appear as payees. | 

THE COURT: It does not appear on the note, does it? 

MR. KAMEROW: Yes, because it was the payee of the note. 

THE COURT: Oh, yes. Thank you. | 

Q. (By Mr. Kamerow) Now, Mr. Catucci, are yout the officer 
who actually signed the contract with the Wilsons, your signature being 
on behalf of the corporation? A. That is correct. | 

Q. Now, speak up, please, Mr. Catucci? A. Yes. 

Q. Now, Mr. Catucci, did you attend the settlement at the title 
company on behalf of the corporation? A. Yes. | 

Q. Before I come to that, let me ask you this: Which of the 
officers or employees of the corporation actually carried on the nego- 
tiations in connection with the proposed sale of this building to the 
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Wilsons? A. The treasurer, Angelo J. Catucci. 

Q. And that is your brother, is that right? A. Yes. 

Q. Now, were you present with your brother at the settlement? 
A. Yes. 

Q. And at the settlement, were you there when the note, which 
is the subject matter of this litigation, was given to your corporation in 
part payment of the purchase price of the building in question? A. Yes. 

Q. Are you familiar with the terms of that note? A. Yes. 

Q. Would you like to see it again, Mr. Catucci? A. Yes. 

MR. KAMEROW: May I see Exhibit No. 2. 

(The exhibit was handed to Mr. Kamerow. ) 

Q. I show you now Plaintiffs' Exhibit No. 2, is that a photostatic 
copy of the note which you -- 

THE COURT: It is. We know that. It has been identified. Let's 
don't waste time, Mr. Kamerow. 

MR. KAMEROW: I'm sorry, Your Honor. 

Q. (By Mr. Kamerow) Now, Mr. Catucci, that note, as far as 
payments are concerned, provides for payments of $150.00 per month. 

Did you fully understand those terms in your capacity as, I think 
you said secretary of the corporation, at the time of settlement? A. Yes. 

MR. DOHERTY: If your Honor please, I know that Your Honor 
has to go into the matter of intention to a certain extent, but here we have 
a witness -- 

THE COURT: Are you objecting, Mr. Doherty? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: What is the ground of your objection? 

MR. DOHERTY: On the ground that the only authority given him 
was to sign the papers that were necessary. He didn't have to sign this -- 

THE COURT: Objection overruled. 


I think that it is proper for both parties in an action to reform an 


instrument on the ground of mistake to show the circumstances surround- 
ing the execution of the document. The Court has taken the testimony 
with that end in view. Just as the Court allowed you considerable leeway 
in cross-examination. 
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You may proceed, Mr. Kamerow. 

Q. (By Mr. Kamerow) And you, on behalf of the corporation, 
received this note payable $150. 00 a month, is that right? A. Yes. 

99 Q. And there was no misunderstanding concerning the terms of 
that note? 

THE COURT: Just a moment. That is a conclusion. 

MR. KAMEROW: I will withdraw the question, Your Honor. 

I have no further questions. 

THE COURT: Any cross-examination? 

MR. DOHERTY: Yes, Your Honor. 

CROSS- EXAMINATION 

By Mr. Doherty: 

Q. Mr. Catucci, under date of December 14, 1955, you wrote a 
letter to Shannon & Luchs, did you not? Are you familiar with that let- 
ter? A. That particular date, unless you have something to show to me, 
doesn't mean a thing to me. | 

Q. Which is Plaintiffs' Exhibit No. 8 in evidence. 

(Showing the witness the exhibit. ) 

A. That is my signature, yes. 

Q. Well, did you write that letter? A. That letter was brought to 
me b! | 

THE COURT: Will you identify the document you are showing to 
the witness forthe record. 

MR. DOHERTY: I did, Your Honor. Plaintiffs’ Exhibit No. 8. 

THE COURT: Very well. | 

Q. (By Mr. Doherty) Did you write that letter? A. I wrote 


that letter, signed as secretary of the corporation on that date. 
Q. That was after the contract, which is Plaintiffs’ Exhibit No. 1, 
was signed by you, is that correct, and Mr. Polvinale? A. |Do you have 


the contract ? 
(The exhibit was shown to the witness. ) 
THE WITNESS: Yes, this is my signature. 
Q. (By Mr. Doherty) And this initial on the side, on the first 


68 


page on the right, is that your initial also? A. Yes, that's my initial. 

Q. And referring to Plaintiffs’ Exhibit No. 7, is that a part of 
the information that you gave to Shannon & Luchs covering the first trust 
note? : 

THE COURT: Is that Exhibit No. 7, Mr. Doherty? 

MR. DOHERTY: It is, Your Honor. 

THE COURT: Ihave it here. Thank you. 

Q. (By Mr. Doherty) Is that your initial down at the bottom of 
that? A. Yes, that is my initial. 

Q. And you were familiar with that? A. Right. 

Q. Do you remember when that was sent to Shannon & Luchs? 

A. Idon't remember when it was sent, no. 

Q. Now, you were aware, were you not, as the secretary and as 
an individual and as one of the directors of the corporation, that under 
the original contract, the Wilsons were to pay $950. 00 a month on the 
two trusts of $142,500.00? A. I understand, according to the contract, 
that the Wilsons were to pay $950.00 a month, which covered the first 
and second trusts. 

Q. And were you also aware that there was contained in that 
contract, in paragraph 17: 

The principals to this contract mutually agree that it shall 
be binding upon them, their and each of their respective heirs, 
executors, ‘administrators, successors and assigns, that the 
provisions hereof shall survive the execution and delivery of 
the deed aforesaid and shall not be merged therein. That this 
contract contains the final and entire agreement between the 
parties hereto, and they shall not be bound by any terms, con- 


ditions, statements, ‘warranties or representations, oral or 


written, not herein contained. 

Were you familiar with that? A. Well, I would like to look at it 
and see what you read from. 

Q. The contract wasn't in any way changed, except the way it's 
stated there, was it? A. Where did you read? 
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Q. Paragraph 17. A. I didn't change the contract, no. 

Q. Did Mr. Martin Fain represent the corporation 801 Irving 
Street, Incorporation at any time? A. Mr. Louie Denit of Brandenburg 
and Brandenburg was the attorney. He died, and after he died, Mr. 
Martin Fain was the lawyer in the firm that represented the corporation. 

Q. And Martin Fain was around at all prior times, even when 
Louie Denit was alive, isn't that correct? A. Prior to that, Mr. Baxter 
Davis of the firm of Brandenburg and Brandenburg; when he left to be- 
come trust officer of the National Bank of Washington, Martin Fain was 


the lawyer in that firm who took over. 
Q. While Martin Fain was representing 801 Irving Street, In- 


corporated, was there any attempt or any discussion about reforming 
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this note? A. Discussion between who? | 


Q. Between you and Mr. Fain? A. Only thing I know is when 
Mr. Fain was representing the corporation on another case, in which 


you were the attorney for the other side, he looked at the contract, and 


he said -- I mean at the note -- and said, "Well, this thing doesn't have 
a maturity date." I said, "Well, I understand that." 
Q. The question is now: Do you know whether or not Mr. Fain 


was endeavoring, in having discussions with counsel for Mr. Wilson, as 

to the reforming of this particular note? A. Not to my knowledge. 

Q. Did Mr. Fain ask you the facts, how they occurred, what 
happened at the time that this note was made? A. He didn't, -- 

Q. He didn't ask you about that? A. He didn't represent us in 
the contract. | 

Q. I'm asking you if he asked you about it, that's all I'm asking 
you now? A. Ask me about what? I don't follow you. | 

Q. About the terms of this note? A. Oh, he told me when he 
read this contract that if he had written it, he would have written it dif- 
ferent; that's all. | 

Q. Iam asking you whether or not he asked you what happened 
at the title company -- let me put it -- A. Oh, what happened at the 
title company -- did he ask me. 

Q. Iam asking you that? A. I can't recall that he soked me 
that, no. | 
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MR. DOHERTY: That's all, if Your Honor please. 
MR. KAMEROW: Just one question, Your Honor. 
REDIRECT EXAMINATION 

By Mr. Kamerow: 

Q. Mr. Catucci, what was your understanding as to what the 
payments of the Wilsons would be after the first trust was paid off? 

104 THE COURT: That is not proper redirect examination. 

MR. DOHERTY: I object, Your Honor. 

MR. KAMEROW: Your Honor, -- 

THE COURT: You should have asked that on direct examination. 

MR. KAMEROW: The reason I asked that on redirect examination 
is that on cross-examination he was asked his understanding of the pay- 
ments of the note. 

THE COURT: Very well. I will let the question be answered. 

Suppose you repeat the question. 

MR. KAMEROW: I will repeat the question. 

Q. (By Mr. Kamerow) What was your understanding as to what 
the payments of the Wilsons would be after the first trust was paid? A. 
He was to pay the remainder, which is $150. 00 a month, on the second 
trust. 


@. Andno'more? A. No more, because he finished the $800. 00 
on the first trust. 
MR. KAMEROW: No further questions. 
RECROSS-EXAMINATION 


By Mr. Doherty: 
Q. This contract says $950.00 a month until $142, 500.00 was 
105 paid, isn't that right? A. We had signed a letter which stated 

that he was to pay $950.00 a month for both trusts, so we understood 
that that meant he was to put $800. 00 on the first trust and $150. 00 on 
the second -- 

MR. DOHERTY: If Your Honor please, I object to that answer 
and move that it be stricken. 

THE COURT: After the first trust was paid off, was he still to 
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pay $950.00 a month? | 

THE WITNESS: No, $150.00, because we tried to sell the note, 
and the people wouldn't buy it, because they said, ''Well, youtre only 

going to get $150.00 a month. 

MR. DOHERTY: That was not responsive to your question, i if 
Your Honor please. 

THE COURT: Was it your understanding or was it not your 
‘understanding that after the first trust was paid off, the payments on the 
second trust note were to be increased from $150. 00 to $950. 00? A. 

THE WITNESS: No, that wasn't my understanding. | 

. (By Mr. Doherty) When you wrote this on the 14th of Decem- 
ber with etligire to the contract dated December 8, 1955, covering 


the property 801 Irving Street, Northeast, Washington, D. C.: 
(Reading) I, the undersigned, affirm that the contract provisions 
covering the payments on the trusts of $950. 00 as outlined in the 

contract covers the total monthly payment on the trusts. 


A. Yes, but -- 

Q. Trusts? A. Yes; in other words, I understood definitely that 
that $950.00 was the payment for the first trust and the second trust. 
When you paid off the first trust, I understood $150. 00 had to continued 
to be paid until the second trust was paid off. 

Q. Did you expect that the second trust would be paid off at $150. 00 
a month? A. We knew that that amount didn't even pay up the interest 
on the second trust. In fact, the interest was getting larger at all times. 

Q. Let me ask you this then: At the title company, what did Mr. 
Wilson say about this situation? About the note? A. I don't remember 
any conversation about Mr. Wilson -- I can tell you -- | 

Q. I'm just asking you what Mr. Wilson said, do you remember -- 
A. To my knowledge, I didn't hear -- about four or five of us were pres- 
ent -- I didn't hear him say anything at the title company. ! 

Q. It's just a little room isn't it? A. Oh, no, it's a big floor. 

Q. The title company -- A. On Eye Street -- it's a lot of cubby- 
holes, but one large floor. | 
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Q. You weren't spread over one large floor, were you? A. We 
were in a section, as I remember, fifteen feet by fifteen, but it’s in one 
large room, like this one here; they have different examiners in different 
cubbyholes -- 

Q. Iam just asking about where you were, in the particular 
cubbyhole where you were? A. At the title company, I said I was ina 
cubbyhole, why not accept that? I don't remember which one right now. 

Q. Do you remember anything Mr. Wilson said at that time at 
all about the note or anything like that? A. I dbn't remember, hunh-uh. 

THE COURT: You see what happens when direct examination is 
opened up with one question. Then we have a long recross-examination. 
That is the reason why I always enforce the rules. It is counsels duty 
to exhaust his direct examination during the examination in chief. 

Q. (By Mr. Doherty) Do you remember anything that actually 
happened at the title company on that day? A. Yes. 

Q. What do you remember? A. I had to sign papers as Secre- 
tary of the corporation. 

Q. How many papers? How many papers? A. I don't remem- 
ber, -- 

108 THE COURT: I think this goes 'way beyond the scope of the 
question asked by Mr. Kamerow. 

Q. (By Mr. Doherty) Was there anything said by Mr. Wilson 
about the interest that was due on the second trust note? A. I don't 
recall of anything right now. 

Q. Nothing at all? A. I can tell what the title clerk said. I 
can remember that. I don't remember Mr. Wilson saying anything to 
me. 

Q. Do you remember discussing this matter with Mr. McNamara, 
that the interest would have toaccumulate on that note? A. Mr. Mc- 
Namara brought that out, that it was -- he said, "No maturity date on 
this. Isaid, "I understand that." He said, everything McNamara said, 
I think he was saying it for the benefit of the purchaser. See, we were 
so willing to sell the property and get that cash payment, no matter what 
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he said I wasn’t going to object to it. I was directed by the Board of 
Directors to sign the papers. I was there as secretary for that purpose. 
He did say there was an easement on this -- | 
THE COURT: Just a moment. Just confine ee to answer- 
ing the specific question. 
THE WITNESS: Okay, Your Honor. ! 
THE COURT: Don't say "okay." 
THE WITNESS: I'm sorry, Your Honor. | 
. (By Mr. Doherty) You don't remember Mr. Wilson making 
a eee that the interest would have to accumulate during the time 
he was making the $800. 00 payment on the first trust? A. I don't re- 
member. | 
Q. You don't remember anything about that at all? | 
(The witness did not respond. ) | 
MR. DOHERTY: That's all. | 
MR. KAMEROW: Mrs. Wilson. 
THE COURT: What is this witness going to seating to? 
MR. KAMEROW: This witness's testimony would be merely 
cumulative, Your Honor, but in view of the importance of this matter, 
I think -- | 
THE COURT: If you think it is important, I am not going to pre- 
clude you from calling this witness. | 
MARY K. WILSON, 
ONE OF THE DEFENDANTS, called as a witness in behalf of the de- 
fendant, being duly sworn, testified as follows: | 
DIRECT EXAMINATION 
By Mr. Kamerow: | 
@. State your full name, Mrs. Wilson? A. Mary King Wilson. 
THE COURT: What is your full name, madam? | 
THE WITNESS: Mrs. Leslie R. Wilson. Mary King Wilson. 
THE COURT: What is your own name? | 
THE WITNESS: Mary King Wilson. 
THE COURT: Mary King Wilson. 
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Q. (By Mr. Kamerow) Where do you live, Mrs. Wilson? A. 
2903 R. Street, Southeast. 

Q. And you are one of the defendants in this case? A. Yes. 

Q. Now, Mrs. Wilson, directing your attention to what happened 
at the title company on the day of settlement of the property in question, 
were you present at that time? A. Yes. 

Q. And you were there with your husband? A. Yes. 

Q. At the time of the settlement at the title company, was there 


any discussion concerning the second trust note, the terms of it? A. 


Mr. McNamara, the settlement clerk, read the second trust note, and 
he said, "You understand, I suppose, that this second trust note has no 
maturity date. It’s'a hundred andfifty a month." And we said, "Yes, 
we understood," all of us there. 

Q. Didthe Catuccis hear him say that? A. Yes. 

111 Q. Did they agree with you that that was the understanding be- 

tween the parties? A. Yes. 

MR. KAMEROW: Your witness. 

MR. DOHERTY: I have no questions. 

THE COURT: You may step down. 

(The witness stepped down. ) 

MR. KAMEROW: I have no further witnesses. 

That is our case, Your Honor. 

THE COURT: Mr. Doherty. 

MR. DOHERTY: If Your Honor please, I want to put Mr. Unsinn 
on. It will take some time. 

THE COURT: Very well. You may proceed. 

MR. DOHERTY: All right, Your Honor. 

GEORGE A. UNSINN, 
ONE OF THE PLAINTIFFS, called as a rebuttal witness in behalf of the 
plaintiffs, being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Doherty: 
Q. Mr. Unsinn, will you give us your full name, and please 
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speak up? A. George A. Unsinn. 
Q. And where do you live? A. 3803 Warren Street, Northwest. 
Q. Prior to July of 1954, were you the owner of this property at 
801 Irving Street, Northeast? A. I was, yes. 
Q. What business was being operated there at that time? A. It 
was a forging shop, tool and blacksmith. 
Q. And had you been -- 
THE COURT: Blacksmith? 
THE WITNESS: Yes, sir. 
THE COURT: I did not know there were any blacksmiths left. 
MR. DOHERTY: They had quite a plant out there, Your Honor. 
Q. (By Mr. Doherty) Prior to the time that you sold or 
transferred this property to this group that bought it, whether it was 
Mitchell or Unsinn, or whatever it might have been, the corporation, 


had you been made any offer for this particular piece of property and 
the business? A. I had been, yes. 
Q. Who made the offer? A. Thomas Maddox Real Estate Com- 
pany. | 
Q. In what amount? 
MR. KAMEROW: If Your Honor please, I object at this time. I 
don't see that that is material. | 
THE COURT: This is preliminary; I do not know what it will 
lead to. Iam going to allow it. 
A. Two hundred and sixty thousand dollars. : 
113 Q. Mr. Unsinn, did there come a time that you became ill? A. 
Yes. | 


Q. Did there come a time that certain persons came to you to 
take over the business? A. There did. | 

Q. Can you give us the names of those people ? A. | Yes, the 
first one who approached me was Mr. A. M. Simpson from Baltimore. 

Q. Can you give us the names of some of the others? A. Yes. 
Frank Bennett, Eugene Johnson, William Povinale -- 

Q. Angelo Catucci? A. Angelo Catucci, that's right. 
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Q. Will you tell the Court just what they were going to do in pay- 
ment of this property that was to be transferred to them? 

MR. KAMEROW: If the Court please, I don't like to keep inter- 
rupting, but I object at this time, because it is pretty obvious to me that 
Mr. Doherty has the facts -- ¥ 

THE COURT: Iam going to overrule the objection. 

Q. (By Mr. Doherty) Will you tellus? A. Yes. They were 
forming a corporation, and going to retain, let me retain an equal share 
of the stock with them, to put ten thousand dollars apiece in in cash. 

114 THE COURT: In other words, you would have fifty per cent of 
the stock? 

THE WITNESS: No, one-sixth of the stock. 

THE COURT: One-sixth? 

THE WITNESS: One-sixth -- six of them -- I was to retain one- 
sixth of it. 

Q. (By Mr. Doherty) Were they to put up any cash for the payment 
of the obligations? A. They were; yes, sir. 

Q. And what was the amount they were to put up? A. They were 
going to put up ten thousand dollars apiece, sixty thousand dollars. 

Q. And that was to take care of the outstanding obligations? A. 
Outstanding obligations. 

Q. Did they put that money in? A. They did not. 

Q. There were other agreements besides that, were there not? 
A. Yes, indeed. 


Q. Did they live up to any of those agreements? A. Not to any 


of them. 
THE COURT: Mr. Doherty, the only issue I have to try is 
whether there was a mutual mistake, or even a unilateral mistake. I 
am not trying the merits of the prior transaction. 
115 MR. DOHERTY: I appreciate that, if Your Honor please, but I 
wanted to get down to that, because there is some background -- that the 
property isn't worth anything -- 
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THE COURT: Very well, I will let you put it in. 
I suppose you are entitled to put some flesh on the skeleton. 
Q. (By Mr. Doherty) Mr. Unsinn, did there come a time when 
you -- you were one of the directors of this 801 -- A. I was. 


Q. Did there come a time when the offer was made for the sale 
of that property for $182, 500.00? A. Yes. | 

Q. Were you present at that meeting? A. I was. 

Q. Did you agree to that? A. Yes. 

Q. Did everybody agree to it at the time? A. Yes. | 

Q. That was the contract which was shown here, Plaintiffs" 
Exhibit No. 1, is that right? That was read or gone over at the meeting ? 
A. Yes, it was. | 

Q. And was there anything said at all about any note, as to how 
it was to be paid? A. Nothing but the contract was read at the meeting, 

116 the contract and the price. 

Q. And was anything said about any second trust note? A. No. 

Q. Now, did there come a time that -- | 

Was there any time after that time, was anything said as far as 
the second trust note was concerned? A. Not at the meeting, sir. 

Q. It has been said here, Mr. Unsinn, that when a note was 
assigned to you, that you were happy with it. 


Will you tell the Court whether you were happy or not and why 
you took this? A. There was no recourse; I had to take it. | They tried 
to get out from under the obligation -- that's why I had to. : 

Q. Did they pay any of the other obligations -- A. S they 
did not pay any of them. 

THE COURT: I think we will suspend at this time anti ten 
o'clock on Monday morning. 


* * * * * 


Monday, January 25, 1960 
* * * * 
| 
JOSEPH M. McNAMARA, : 
called as a rebuttal witness in behalf of the plaintiffs, being ty Sworn, 
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testified as follows: 
DIRECT EXAMINATION 
By Mr. Doherty 
Q. Mr. McNamara, will you please state your full name. A. 


My name is Joseph M. McNamara. 

@. And where do you live? A. I live at 3809 Thornapple 
Street, Chevy Chase, Maryland. 

Q. Where are you employed? A. I'm employed in the National 


Permanent Savings and Loan Association. 

Q. In what capacity? A. Manager of their Chevy Chase branch. 

Q. Directing your attention to the 30th day of December, 1955, 
where were you employed at that time? A. At that time I was employed 

by the District Title Insurance Company, 1413 Eye Street, North- 
west. 

Q. In what capacity? A. Assistant secretary at that time, in 
the settlement department. 

Q. And in such capacity, would you arrange for the settlement 
of certain matters that came up, for the preparation of deeds, notes, 
and so forth? Would that be a part of your work? A. Yes. 

Q. Ishow you Plaintiffs' Exhibits Nos. 5, 6, 7 and 8, and ask 
you if you have looked at those this morning? A. Yes, I have. 

Q. And I show you Plaintiffs’ Exhibits Nos. 3 and 4, and ask if 
that is in your handwriting? A. Yes, they are. 

Q. And do you remember this particular case? A. Yes, I do. 

Q. And did you arrange for the settlement of that case? A. I 
was assigned to settle this particular case. I was requested to settle 
it by the salesman from Shannon & Luchs who at that time I had been 
settling a number of their cases for. 

THE COURT: Just a moment. Just answer questions without a 
long explanation. 

@. Was that Mr. Wolberg? A. Mr. Wolberg, yes. 

Q. And you know him? A. I did know him. 

Q. And was he present at thattime, at the settlement? A. Yes, 
he was. 


Q. Ishow you this note, Plaintiffs’ Exhibit No. 2, and ask you 
whether or not that was prepared at your office? A. Yes, it was. 

Q. Do you remember the details surrounding that bertienise 
note? A. Yes, I do. 

Q. Will you recite to the Court your memory of what occurred 
on December 30, 1955? At the time of this settlement. A.' at the 
time of the settlement, it is my recollection that the two Mr. Catuccis 
were present, Mr. Wolberg, and Mr. Wilson, and we proceeded to 
settle this case, Number 39891, District Title Company. 

A question arose as to the first trust to be assume d.| | We had to 
procure figures from the National Capital Bank, which took some time 
in procuring. Another question arose as tothe terms of the second deed 
of trust, and to the amounts, and what the monthly payments would be. 
Other items of the settlement.were agreed upon, such as the rents in 
the settlement. There were no water adjustments in the settlement it- 
self. | 

As to the second trust, it was computed at my desk there. In- 
structions were given for its preparation, and it was then prepared up- 


stairs on our third floor in the conveyancing department. The papers 
were then returned to the settlement department. The parties did in- 
spect them. They did hold conversations regarding the second trust, 
the note and the trust. They were then executed, aknomsee and 
the settlement was completed. | 

Q. What was to be the total payment on both ccusteh 


MR. KAMEROW: Objection. 
THE COURT: Beg pardon? | 
MR. KAMEROW: Objection, Your Honor. | 
THE COURT: I am going to have the reporter read the ques- 
tion. I want to get it precisely. 
(The reporter read the pending question. ) 
THE COURT: Objection overruled. 
A. The total payment on both deeds of trust was to be $950. 00 


per month. 
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Q. I'msorry. Were you going to say something else? A. No, 
per month, that's all. 

THE COURT: You mean $950.00 a month or a year or -- 

THE WITNESS: Per month. 

THE COURT: Per month? 

THE WITNESS: Per month. 

Q. (By Mr. Doherty) Now at any time in the conversation in 

your office, was there anything said that after the first trust was 
paid off, that the payments on the trusts would only be $150. 00 a month? 
A. There was discussion, yes; and the discussion was such that the 
payments were to be $950. 00 on the two trusts until one was paid off, 
the first trust off. 'At that time the balance of the payments were to be 
carried over to the second trust. My recollection is that the question 
was brought up. Mr. Wolberg said the terms of the contract said $950. 00 
for the trusts. And at the time of settlement, there didn't seem to be any 
dispute as to what the total payment would be and what they would be once 
the first trust was paid off. 

Q. That was to be $950.00 a month? A. That is correct. 

MR. DOHERTY: Your witness. 

CROSS - EXAMINATION 

By Mr. Kamerow: 

Q. Mr. McNamara, how long were you with the title company? 
A. Seven and a half years. 

Q. How long were you with the title company after this particular 
settlement? A. Two years. 

Q. Mr. McNamara, how many settlements a day did you handle 


at the title company on an average? A. Three to four per day. 

Q. That would be day in and day out? A. That is correct. 

Q. And when was the first time that someone spoke to you and 
asked you to recall what happened at this particular settlement, now 
over four years ago? A. This particular settlement has been brought 


to my attention several times during the past four years. I have seen 
Mr. Wolberg. We have commented on it on occasion, at social gatherings 
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where we would meet, and also with Mr. Doherty -- Saturday : asked me 
if I recalled anything about it. I told him I did. 

Q. Did you discuss with Mr. Wolberg the Saracen items 
which you have just testified to today? A. Idid, yes. | 

Q. Did Mr. Wolberg recall it the same way that you did? A. 
To the best of my recollection, yes. | 

Q. Suppose I told you that Mr. Wolberg testified in this Court 
last week that he had no recollection of such a discussion, W would that 
surprise you? A. It wouldn't surprise me. I wouldn't know what he 
recalls, but I know what I recall. 

* * * * * | 

Q. (By Mr. Kamerow) Mr. McNamara, you state that all the 
parties were there. | 

Who was there representing the purchaser? A. I don't recall 
that the purchaser had any representation. | 

Q. Was the purchaser there? A. He was there. 

Q. His wife was there? A. My recollection is, she was. 

Q. Do you recall who was there on behalf of the corporation? 

A. There are two Mr. Catuccis. I believe one is Henry and one 
is Angelo, and they were not both there at all times. The settlement 
did not take place in a short period of time, within the hour, it dragged 
over for several hours, because of one of the objections raised in the 
report of the title. 

Mr. Louie Denit at that time was counsel for the title company -- 

THE COURT: You are going beyond the confines of the question, 


Mr. McNamara. 


Q. You say that the parties examined the papers ert after 
they were prepared upstairs? A. They did examine them. 

Q. And they examined the second trust note in question? A. Yes, 
they did. | 


Q. Did you examine the second trust note in question? A. Idid 


examine for the amount of monthly payments, yes. | 
Q. Igather, in addition to your duties at the title company, you 
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are also a member of the bar? A. Iam. 

Q. And well experienced in matters of this type? A. That is 
correct. 

Q. Were you at that time familiar with the way this note was 
written? A. I was familiar with it, yes. 

Q. And didn't you at that time make a note and say something 
to the parties to the effect that this note, by its terms, did not have any 
payment date, any ultimate payment date? A. I can't recall whether I 
commented or someone else. I know the point was raised. I know that 
it was stipulated that the interest would be larger than the monthly pay- 
ment, and Mr. Wolberg had said the terms of the contract called for 
$950.00, and that will be taken care of at such time as the first trust 
is paid off. 

. Q. No, but at the time the note was signed, there was comment 
between all of the parties, you participating? A. Thatis correct. 

Q. The note by its terms did not have any ultimate payment date, 
isn't that right? 

MR. DOHERTY: If Your Honor please, the question may be a 
little vague. 

THE COURT: This is proper cross-examination, I will overrule 
the objection. 

A. Well, you are speaking about a maturity date? 

Q. Maturity date? A. They felt there was one that would be 
inherent in the note, yes, because of the monthly payments being in- 
creased when the first trust was liquidated. 

Q. But, Mr. McNamara -- A. It would not be definite as to 

any particular time. 

Q. Mr. McNamara, during your time at the title company, I 
assume that you supervised the preparation of many, many notes of 
this type? A. No, it wasn't my job to supervise. 

Q. But to examine them after they had been prepared? A. That 


is correct. 


Q. Is it at all unusual for a promissory note to have accelerations 
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in it? In other words, to say -- | 
THE COURT: I think that that is a little far afield. We are inter- 

ested in what happened here. 

Q. (By Mr. Kamerow) Did you call to their attention the fact 
that this note could have been drawn in such a way that by its own terms, 
it increased in payments? Did you call that to their attention? A. That 
is correct. 

Q. What did they say when you called that to their attention? A. 
My recollection is that they said the terms of contract called for the first 


trust payments to be applied on the second trust when that was liquidated, 
and that there was no need to add that in the note because that contingency 
was sure to come. 

Q. So far as all the parties were concerned, and so far as you 

were concerned, the parties understood what they were signing 
when that note was signed and accepted? A. That is correct. 

Q. There was no mistake made in the signing of that note? A. 
None to my knowledge. | 

MR. KAMEROW: That's all. 

MR. DOHERTY: That's all. Thank you. 

THE COURT: You may step down. 

(The witness stepped ae ) 

MR. DOHERTY: May Mr. McNamara be excused, if Your Honor 
please? | 

THE COURT: Yes, the witness may be excused. | 

MR. DOHERTY: I had completed my direct examination of Mr. 
Unsinn, if Your Honor please, but I do have one paper that I would like 
to have identified. | 

THE COURT: Very well. 

GEORGE A. UNSINN, | 


ONE OF THE PLAINTIFFS, resumed the witness stand, and further 


testified as follows: 
DIRECT EXAMINATION 
By Mr. Doherty: 
Q. I show you this paper, minutes of a special meeting of the 
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Board of Directors. Were you a member of the Board of Directors? 
A. Yes. 
131 Q. Did you receive a copy yourself of the minutes of January 9, 

1956? A. I suppose I did, yes. 

Q. Do you know whether you did or not? A. I received all the 
minutes of the meetings. 

Q. Is that an accurate copy of the action of the Board of Direc- 
tors on January -- 

THE COURT: Is that an exhibit in this case? 

MR. DOHERTY: No, if Your Honor please. The one we have -- 

THE COURT: Will the authenticity of the paper be stipulated? 

MR. KAMEROW: May I see, it, Your Honor? 

(The paper was shown to Mr. Kamerow. ) 

MR. KAMEROW: [Ihave no objection, Your Honor. 

MR. DOHERTY: I am offering this in evidence as Plaintiffs’ 
Exhibit Number 10, if Your Honor please? 

THE COURT: Let it be admitted. 

MR. DOHERTY: Thank you. 


(Accordingly, Plaintiffs’ Exhibit No. 
10, a copy of the minutes of the 
meeting of the Board of Directors 

of 1/9/56, was received in evidence. ) 


THE DEPUTY CLERK: Plaintiffs' Exhibit No. 10 
MR. DOHERTY: That is all. 
THE COURT: Any cross-examination? 
CROSS-EXAMINATION 
By Mr. Kamerow. 
Q. Mr. Unsinn, did you participate in the negotiations leading 
up to a sale of this property to the Wilsons? A. No, I didn't. 


Q. You had owned the property prior to the time it was sold by 


the corporation? 

THE COURT: He said that he did not participate in the settle- 
ment, was not there? You were not present at the settlement? 

THE WITNESS: No, sir; I wasn't. 
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THE COURT: Doesn't that end the matter in so far as your cross- 
examination is concerned? 
Of course, you have a right to cross-examine on these collateral 


matters, but I have only a very narrow issue to determine. | 
MR. KAMEROW: Just one question. | 
Q. (By Mr. Kamerow) At the time that you acquired this note 
in the settlement of some other matter, were you fully aware of its 
terms? A. No, I was not. | 
Q. Hadn't you discussed this with Mr. Doherty? A. After we 
received it, yes, sir. | 
THE COURT: Just a moment. I do not think that you should 
interrogate the witness concerning his conversations with his own counsel. 
MR. KAMEROW: I will withdraw the question. | 
I have no further questions, Your Honor. 
MR. DOHERTY: Nothing further, Your Honor. 
THE COURT: You may step down. | 
(The witness stepped down. ) 
MR, DOHERTY: If Your Honor please, I have referred to Unsinn 


versus Simpson, et al., Number 1786-56, Civil Action, on a couple of 


occasions. | 
I would like to offer in evidence the record in that case, if Your 
Honor please. | 
THE COURT: Very well, the Court will take judicial notice of 
its own files. | 
+= SQ ee Ee 
MR. KAMEROW: I have nothing else to offer. 
THE COURT: Do counsel care to be heard orally? 
MR. DOHERTY: I would like to be heard briefly. 
THE COURT: The Court will be glad to hear you. 
(After hearing arguments in behalf of the plaintiffs by Mr. Doherty 
and in behalf of the defendants by Mr. Kamerow, the Court ruled as 


follows:) 


86 


THE COURT (HOLTZOFF, J.): The complaint in this action is 
entitled, "Complaint to Reform Promissory Note." The complaint 
seeks judgment for a sum of money and also a reformation of a promis- 
sory note. In effect, it sets forth two claims for relief, although they 
are not separated into separate counts. 

At the trial, the claim for a judgment for a sum of money was 
abandoned, and the action proceeded on the claim for a reformation of a 
promissory note. 

The plaintiffs seek a judgment reforming a note, dated December 
30, 1955, for $73, 479.62, made by Leslie R. Wilson and Mary K. Wilson 
to the order of 801 Irving Street Incorporated. 

The note provides for the payment of interest at the rate of five 
per cent. It contains no due date. It provides that the principal and 
interest shall be payable in monthly installments of $150.00. This note 
was 2 second trust note secured by a second deed of trust on premises 
known as 801 Irving Street, Northeast, in the City of Washington. 

The reformation sought is to provide that the payment of $150. 00 
per month shall be made until the first trust on said property shall have 
been paid off, and that thereafter the payments on the note shall be in- 
creased to $950.00 per month. 

On December 8, 1955, a contract was entered into for the sale 
of premises known as 801 Irving Street. The defendants, Leslie R. 
Wilson and Mary K. Wilson, were the purchasers. The contract is 
signed by a real estate agent in behalf of the seller, but the name of 

the seller does not appear in the contract itself. Appended to 


the contract are two signatures, one purporting to be that of the presi- 


dent and the other the secretary, without indicating what organization 
they were the officers of. It is not disputed, however, that the seller 
of the property was a corporation known as 801 Irving Street, Incorporated, 
and that the persons signing, respectively, as president and secretary of 
the seller, were officers of the corporation. 
The vital provision of the contract here involved reads as follows: 
‘purchaser is to assume trust or trusts not to exceed 


87 | 


$142, 500. 00 payable $950. 00 per month, including interest at 5% 

with privilege of paying off at any time." 

The evidence shows that there was at that time a first trust on 
the property in question amounting to about $70, 000. 00. There were no 
other trusts on the property, but a second trust was given as part of 
the purchase price. The purchaser, therefore, did not assume the sec- 
ond trust, but was a party to the second trust, and the note in question 
represents the amount covered by the second trust. 

There is no doubt that the note does not conform to the contract, 
because the contract, although perhaps not artistically drawn, contem- 
plated the payment of $950.00 per month continuously, whereas in the 
form that the transaction took when the settlement was made, the payments 

on the trusts would, in effect, be reduced from $950. 00 to $150. 00 
per month as soon as the first trust shall have been paid off. The fact, 
however, that the note as executed does not conform to the contract is 
not sufficient to justify a reformation. It must be established that there 


was a mistake in the execution of the note in order to justify its reforma- 


tion so that it would correspond to the original contract. 

On of the latest expressions of the Court of Appeals for the Dis- 
trict of Columbia Circuit on the subject of reformation on the ground of 
mistake is found in an opinion of Judge Miller in Hawkins versus Fradkin, 
85 App. D. C. 310-313. Judge Miller states: | 

While it is ordinarily true that antecedent agreements, 
written or oral, merge in the deed finally executed and delivered, 

a Court of Equity nevertheless has power to reform a deed or 

other written instrument when, because of fraud or mistake, it 

does not express the true intent of the parties. The mistake 
need not be mutual. A mistake by one party accompanied by 
fraud or inequitable conduct on the part of the other will, if 
clearly proved, justify reformation." | 

The question, therefore, in the final analysis is whether there 
was a mistake in the execution of this note, or whether it conformed to 
the intention of the parties. It should be observed that this action is not 
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brought by the original payee. Sometime subsequent to the making 
and delivery of the note, the payee assigned this note to the plaintiffs in 
this action, and this suit is brought, therefore, by the assignees of the 
note. Neither of the assignees were present at the execution of the note. 
The note, on its face, appears somewhat incongruous or unusual, because 
the payment of $150.00 a month is not sufficient to pay the entire interest 
on the note, not to speak of any part of the principal. However, both the 
makers and the officers of the corporation which was named as the payee 
of the note testified that there was no mistake in the making of the note, 
but that the note carried out the intention of the parties; that they knew 
and had in mind the fact that $150.00 a month was not sufficient to pay 
even the interest on the note, but that the intention was that it should re- 
main as an encumbrance on the property, with the implication that the 


makers, in order to clear their title, at some future time would pay off 


the note at a substantial discount and on favorable terms. 

There is no testimony whatever supporting the contention either 
that this was a mistake or that the note did not carry out the intention of 
the parties. This action is unusual in that neither one of the original 
parties to the note contends that there was any mistake, but that conten- 
tion is advanced only by the assignees of the original payee, and the or- 

iginal payee repudiates this claim. 

There are authorities to the effect that in order to establish mis- 
take as a basis for revocation, it is not sufficient to do so by a prepon- 
derance of evidence, but it must be done by clear and convincing evidence. 
It is not necessary, however, to consider whether such is the rule in 
this jurisdiction, because a mistake has not been established even by a 
preponderance of evidence. On the contrary, it has been affirmatively 
established that there was no mistake, and that the note carried out the 
intention of the original parties to it. 

In view of these considerations, the complaint will be dismissed 
on the merits. 

A transcript of this oral decision will constitute the findings of 
fact and conclusions of law. Counsel may submit a proposed judgment 
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in accordance therewith. 
(Whereupon, the hearing was concluded. ) 


[Filed January 29, 1960] 
FINAL JUDGMENT 
This cause came on for final hearing and ar caioonies upon consid- 
eration of all evidence H/HAHIi/ana. of the findings of fact and con- 
clusions of law made by the Court, it is, by the Court, this 29th day of 
January, 1960, ORDERED, ADJUDGED and DECREED as follows: 
1. That the complaint filed herein be, and the same hereby is, 
dismissed; and that a Final Judgment be, and the same here- 
by is, entered in favor of the defendants. | 
2. That the plaintiffs pay[the]costs of this action. 


/s/ Alexander Holtzoff | 
JUDGE 


SEEN: 


/s/ Cornelius H. Doherty 
Attorney for Plaintiffs 


KAMEROW & KAMEROW 


By: /s/ Stanley H. Kamerow 
Attorneys for Defendants 


[Filed February 9, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 9th day of February, 1960, that George 
A. Unsinn and Margaret Unsinn hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judgment of the Court 
entered on the 29th day of January, 1960, in favor of the defendants, Les- 
lie R. Wilson and Mary K. Wilson, against said plaintiffs, George A. Un- 
sinn and Margaret Unsinn. | 


/s/ Cornelius H. Doherty 
Copy to be sent to: 
Kamerow & Kamerow 1010 Vermont Avenue, N. W. 


1010 Vermont Avenue, N. W. /s/ Robert A. Littleton 
Washington, D. C. Tower Building 
| 
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/s/ Richard S. Ross 
1025 Connecticut Avenue, N. W. 
Washington, D. C. 
Attorneys for Plaintiffs 


[Filed March 23, 1960] 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 15615 


GEORGE A. UNSINN and MARGARET UNSINN 
Appellants 
vs. 
LESLIE R. WILSON and MARY K. WILSON 
Appellees 


STATEMENT OF POINTS 


The following are the only points upon which the appellants will 
rely on this appeal: 


1. The Court erred in refusing to reform the note to conform with the 


written agreement covering the sale of the property. 
2. The Court erred in dismissing the complaint. 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 


/s/ Robert A. Littleton 
Tower Building 


Copy of the foregoing /s/ Richard S. Ross 

Statement of Points 1025 Connecticut Avenue, N. W. 
acknowledged this | Washington, D. C. 

2ist day of March, 1960. _ Attorneys for Appellants 


un wea States: Court of Appeals as 
For the ae 
Distric: t Columbia. Circutt 
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20. TIS - 


GEORGE A. UNSINN AND:MARGARET.UNSINN, 
“Wupeliants, 
¥: 
LESLIE R. WILSON AND MARY K. WILSON, 
aPrraL FROM -TMT.. UNITED STATES DisTRIcT 
- our Tr FoR Tae SisteictT ovr COLUMBIA 


STANLEY He KAMEROW 

ALLAN L. -KAMEROW- eh 
1010 Vermont: Avenue, N. W:, “A 
‘Washington 5, D. = me 


Counsel for Appellees. 


(i) 


QUESTIONS PRESENTED 


Can a secured promissory note be reformed so as to materially 
increase its payments where both the maker of the note and the 


payee of the note have both testified, without contradiction, that 


there was no mistake in its execution, and there has been no 


evidence of fraud or inequitable conduct by the defendants? — 


Can the Court in the absence of fraud reform a secured promissory 
note to make it conform to the alleged terms of an earlier contract, 
where to do so, would, by reason on changed circumstances, 


impose on the maker a greater burden than that called for in 


original contract ? 


the 


COUNTER STATEMENT OF THE CASE 
ARGUMENT 


(1) THE PLAINTIFFS HAVE NOT MADE AN 
EQUITABLE SHOWING WHICH WOULD 
ENTITLE THEM TO RELIEF 


(2) IN ORDER TO PREVAIL IT WAS NECESSARY 
FOR THE PLAINTIFFS TO SHOW (1) A MISTAKE 
OF FACT COMMON TO BOTH OR (2) A MISTAKE 
OF THE PLAINTIFFS ACCOMPANIED BY 
FRAUDULENT KNOWLEDGE OF THE DEFEN- 


IF THE PLAINTIFFS HAD PREVAILED IN 
OBTAINING REFORMATION OF THE NOTE 

A GREAT INEQUITY WOULD RESULT TO 

THE DEFENDANTS IN THAT THEY WOULD 
BE REQUIRED TO ASSUME A MORE BURDEN- 
SOME CONTRACT THAN THEY BARGAINED 


FOR IN THAT THEY WOULD NOW BE REQUIRED 
TO PAY $950.00 PER MONTH UNTIL BOTH NOTES 
ARE PAID AND WOULD NOT HAVE THE PRIVILEGE 
OF PREPAYMENT OF ASSUMED FIRST TRUST 

AS PROVIDED FOR IN THE CONTRACT 


(4) CLAIM OF THE PLAINTIFF SHOULD BE BARRED 
BY LATCHES 


CONCLUSION 


(i 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 615 


GEORGE A. UNSINN 
and 
MARGARET UNSINN, 


Appellants, 
v. 


LESLIE R. WILSON 
and 
MARY K. WILSON, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


In December, 1955, the Appellees, defendants below, entered into 
a written agreement for the purchase of the property located at 801 Irving 
Street, Northeast, in the District of Columbia, then owned by 801 Irving 
Street Incorporated. ' At the settlement on said contract Appellees, defendants 
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below, gave to 801 Irving Street Incorporated, the vendor of the property, 
their secured promissory note in the amount of Seventy-three Thousand 

Four Hundred Seventy-nine Dollars and Sixty-two Cents ($73, 479, 62), which 
promissory note is payable at the rate of One Hundred Fifty Dollars ($150. 00) 
per month, including interest at five per cent (5%) per annum, with the 
privilege of making larger payments in any amount. Said promissory note 
was negotiated to the Appellants, plaintiffs below, by the 801 Irving Street 
Incorporated. The parties will hereafter be referred to as they appeared 

in the Trial Court. 

The contract as signed by the parties dated December 8, 

1955 provided as follows: 
‘Purchaser is to assume trust or trusts not 
to exceed One Hundred Forty-two Thousand Five 
Hundred Dollars ($142, 500. 00) payable Nine 
Hundred Fifty Dollars ($950. 00) per month, 
including interest at five per cents (5%) 
with privilege of paying off at any time. 
It will be the privilege of the purchaser 
to request two notes for the amount of the 
One Hundred Forty-two Thousand Five Hundred 
Dolla: s ($142, 500.00). (J. A. 8) 

The defendant, Leslie Wilson, testified that after he signed 
the contract it was discovered that the required payments on the first trust 
which would have to be assumed would amount to Eight Hundred Dollars 
($800. 00) per month and that he was not willing to pay more than a total 
of Nine Hundred Fifty Dollars ($950.00) per month. He testified that when 
he discussed this matter with the agent of the plaintiffs he pointed out that 
the first trust would not be paid off until 1964 and that he spe cifically 
instructed the agent of the plaintiffs as follows: 


"But when you talk to them about it," I said, "I | 
don't want to put in that the $950. 00 is to 
continue on the second because, "I said, “When 


I looked up the leases on the property both 
expired one just before the first trust was paid | 
off and the other one just after the first trust 
was paid off. So," Isaid, "at that time in case | 
they are not going to renew the leases, the build- 
ing might be empty and I might not be in a position 
to make such large payments on it. So," I said, 
*T would like that $150. 00 to continue on the 
second until we know what the circumstances will 
be, whether the place remains rented or whether 
the bank will refinance the loan to begin with, in 
which case we may be able to get a discount on | 
that second trust note to pay cash." (J. A. 26-27) 
Thereafter, defendant Leslie R. Wilson arranged with Angelo 
Catucci, an officer of the selling corporation, that the first trust would be 
assumed and that a second trust note would be given for One Hundred Fifty 
Dollars ($150.00) per month. (J.A. 27) | 
Angelo Catucci, an officer of the corporation selling the property 
and receiving the note, testified that the corporation he represented was 
extremely anxious to sell the property. He testified that the corporation 
was in trouble financially and had approximately Thirty Thousand Dollars 
($30, 000. 00) invested in this building. He testified that under the terms of 
the contract with the defendant Leslie R. Wilson, the corporation would 
receive Forty Thousand Dollars ($40, 000. 00) in cash subject to a commis- 
sion of Six Thousand Five Hundred Dollars ($6,500.00). He specifically 
stated 
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"We needed the money. So we sold the building. 

We figured to get our original investment back. 

We weren't too interested -- we were interested in selling 
the building. And we assumed that sooner or later Mr. 
Wilson would come in and offer us a contract for the 
second trust -- we thought he would come and offer to 

sell 'us for a lesser price later -- we assumed that be- 
cause that is the usual practice." (J.A. 47-48). 

At the title company settlement both defendants were present and 
two officers of the payee corporation. These were the only ones present other 
than the settlement clerk and the real estate agent. These six persons gave, 
in part, the following testimony: 


Leslie R. Wilson (J. A. 29) 
efendant 


Q. Was there any discussion at the time of settlement 
concerning the terms of this note which by its face said 
$150.00 per month? A. Yes, sir. Mr. McNamara read 
out that it was $150.00 a month. And he said, "There 

is no maturity date on this note." He said, "According 
to this, the $150. 00 goes on forever." So we told him 
that! that was the way we wanted the note. 


Angelo Catucci (J. A. 59-60) 
Officer of Payee) 


THE COURT: Mr. Catucci, you actively represented 


the ‘seller corporation in these negotiations ? 
THE WITNESS: That's right. Yes, sir. 


THE COURT: The contract provided for $950. 00 a month. 
Now, $800. 00 was being applied to the first trust. There 
is no provision in the contract, is there, that after the 


first trust was paid off, the $950. 00 should be reduced 
to $150. 00? | 

THE WITNESS: I don't know. That original contract we 
knew that -- 
THE COURT: You knew what? 

THE WITNESS: We knew that after ten years --| we as- 
sumed in ten years the first trust would be paid off -- we 


knew we would get $150.00 a month. We also assumed we 
would sell the note to Mr. Wilson. | 

THE COURT: You expected to sell the note? 
THE WITNESS: We expected to sell it back to Mr. 
Wilson -- we thought we could sell it for fifty cents on the 
dollar. At that time the note was $65,000.00, I think. 
THE COURT: That note provides for raymenteh a did 
not cover the interest. 
THE WITNESS: We know that. We -- | 
THE COURT: Was that note satisfactory to you ‘as seller 
and payee? | 

THE WITNESS: Yes, sir. That's the only way - 

THE COURT: Will you please just answer the questions. 
THE WITNESS: Yes, sir. I'msorry. Yes, sir. 

THE COURT: Was that note satisfactory to you as the 
seller of the property and the payee of the aot 
THE WITNESS: Yes, sir. 
THE COURT: Well, did it carry out your intentions, 
what you considered the agreement ? 
THE WITNESS: Yes, sir. | 
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Wilson (J. A. 74) 
efendant 


Q. At the time of the settlement at the title company, was 
there any discussion concerning the second trust note, 
the terms of it? A. Mr. McNamara, the settlement 
clerk, read the second trust note, and he said, "You under-~ 
stand, I suppose, that this second trust note has no maturity 
date. It's a hundred and fifty a month." And we said, 
"Yes, we understood, " all of us there. 

Henry G. Catucci (J.A. 66 & 70) 


(Officer of Payee) 
Q. (By Mr. Kamerow) Now, Mr. Catucci, that note, as 
far as payments are concerned, provides for payments of 
$150.00 per month. Did you fully understand those terms 
in your capacity as, I think you said secretary of the corpo- 
ration, at the time of settlement? A. Yes. 
@.' (By Mr. Kamerow) What was your understanding as 
to what the payments of the Wilsons would be after 


the first trust was paid? A. He was to pay the re- 
mainder, which is $150.00 a month, on the second trust. 


Q. And no more? A. No more, because he finished the 
$800. 00 on the first trust. 
Joseph M. McNamara - (J.A. 83) 


~ (Settlement Clerk) _ 
Q. (By Mr. Kamerow) Did you call to their attention 
the fact that this note could have been drawn in such a 
way that by its own terms, it increased in payments ? 
Did you call that to their attention? A. That is correct. 


Q. So far as all the parties were concenred, and so far 

as you were concerned, the parties understood what they 
were signing whenthat note was signed and accepted. 

A. That is correct. | 

Q. There was no mistake made in the signing = that note? 
A. None to my knowledge. 


Solomon H. Wolberg (J.A. 40) 
Salesman 


Q. (By Mr. Kamerow) Mr. Wolberg, do you recall any 
of the discussions that took place at the title company ? 
A. No, I don't. 

Q. Do you know any facts which would ere the cir- 
cumstances surrounding the signing of that note? A. No, 
just the formal settlement. I didn't -- I didn't do any- 
thing to this, the title clerk did that. 

The plaintiffs did not acquire the promissory note which is the 
subject of this litigation until sometime after the settlement in the title 
company and it was acquired by the plaintiffs from 801 Irving Street Incor- 
porated. Said note was acquired by way of settlement of litigation between 
the plaintiffs and 801 Irving Street Incorporated. The defendants were not 
involved in said settlement. | 

No complaint was made to the defendants until two and one-half 
years after the execution of the note (J. A. 30) and suit was not filed until 


approximately thirty-three months after the execution of the note. 


ARGUMENT 


(1) THE PLAINTIFFS HAVE NOT MADE AN 
EQUITABLE SHOWING WHICH WOULD 
ENTITLE THEM TO RELIEF 


He who seeks reformation of an instrument must make an equitable 
showing. If his case is weak in its equities, reformation will be denied. 
45 Am Jr. 628. 
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The parties seeking reformation must rest on an equity superior 
to that of him against whom it is sought. Briegel v. Moeller, 82 Il. 257, 
Alperac v. Bushko, 132 A. 511, 99 N. J. Eq. 213. 

Who are these plaintiffs who came to the Court below and have~ 
they made an equitable showing to that Court? These plaintiffs were not 
parties to the original transaction and were not parties to the note which they 
seek to have reformed. These parties bargained for and obtained this note 
in settlement of a lawsuit in which the defendants below were not involved. 
The plaintiffs knew or should have known the terms of the note which they 
accepted in settlement of their litigation. It is only reasonable to assume that 
one reason that the plaintiffs were able to obtain said note was by reason of the 
unusual conditions for payment contained therein. Obviously the note was far 
less valuable, worded'as it is, than said note would be if reformed and this 
must have been taken into consideration at the time that the plaintiffs bar- 
gained for and received said note. 


(2) _ IN ORDER TO PREVAIL IT WAS 
NECESSARY FOR THE PLAINTIFFS 
TO SHOW (1) A MISTAKE OF FACT 
COMMON TO BOTH OF (2) A MISTAKE 
OF THE PLAINTIFFS ACCOMPANIED 
BY FRAUDULENT KNOWLEDGE OF THE 
DEFENDANTS 


The burden was on the plaintiffs to prove one of two situations 
in order to prevail. This Court has said in MacFarland v. Mead, 34 App. 
D.C. 277 

"The only instance in which a Court of Equity will 
reform or correct a written contract on the complaint 
of one of the parties thereto is where, the material 
terms having been agreed upon the contract in execution 
thereof, either through a mistake or fact common to 
both parties, or through the mistake of the complain- 
ant, accompanied with fraudulent knowledge of the 
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defendant, fails to express the real agreement or 
transaction. Pom. Eq. Jur. pp. 870." 

The plaintiffs, of course, cannot meet either test because Both 
parties, the makers of the note and the officers of the payee corporation, 
testified that the note, as worded, represents the intent of the parties and 
that there was no mistake. Even assuming that the plaintiffs were not 
required to show mistake by at least one of the parties the plaintiffs did not 
show nor attempt to show any fraud or inequitable conduct by the defendants. 

Plaintiffs rely upon Hawkins v. Fradkin, 85 App. 310, 178 Fed. 
(2d.) 705. In this and in each of the other cases cited by the appellants 
the Courts clearly set down the requirements that there must be a "mistake", 

Even had there been some evidence of a mistake, and there was 
none, the cases are clear that "when ina court of equity it is proposed to set 
aside, to annul or to correct a written instrument for fraud or mistake in 

| 
the execution of the instrument itself, the testimony on which this is done 
must be clear, unequivocal, and convincing, and that it cannot be done upon 
a bare preponderance of the evidence which leave the issue in doubt. wu 
Maxwell Land Grant case, 7S. Ct. 1015, 121 U.S. 325, 30 L. Ed. 949, 
Hearing Denied, 7S. Ct. 1271, 122 U.S. 365, 30L. Ed. 1211 | 


In 45 Am. Jur. 651, pp. 116, it is said: | 


"In action for reformation, much stronger and : 


clearer evidence is required than in ordinary action 
for damages. The high remedy of reformation is 
never granted on a probability, or on a mere pre- 
ponderance of the evidence. These strict require- 
ments relate not only to the mistake and mutuality 
thereof, or to the fraud alleged, but also to the real 


agreement which is alleged to have been made. | 
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IF THE PLAINTIFFS HAD PREVAILED IN 
OBTAINING REFORMATION OF THE NOTE 

A GREAT INEQUITY WOULD RESULT TO 

THE DEFENDANTS IN THAT THEY WOULD 

BE REQUIRED TO ASSUME A MORE BURDEN- 
SOME CONTRACT THAN THEY BARGAINED 
FOR IN THAT THEY WOULD NOW BE REQUIRED 
TO PAY $950. 00 PER MONTH UNTIL BOTH NOTES 
ARE PAID AND WOULD NOT HAVE THE PRIVI- 
LEGE OF PREPAYMENT OF ASSUMED FIRST 
TRUST AS PROVIDED FOR IN THE CONTRACT 


The contract entered into by the parties contains the provision 
that in connection with the trust or trusts to be assumed by the defendants 
they would have the "privilege of paying off at any time”. (J. A. 8) 

Subsequent to the execution of the contract, the defendant, 
Leslie R. Wilson, discovered that the first trust which he would have to 
assume could not be paid off until 1964. (J.A. 26). In other words, it did 
not meet the requirement of the contract which provided that he would have 


the privilege of paying off at any time. Subsequently, the parties made 
actual settlement and the defendants assumed the first trust which did not 
have pre-payment privileges as provided for in the contract of December 
8, 1955. The holders of said first trust were in no way involved in the 
contract, or in the settlement, or in the subsequent litigation and there- 


fore there was no way to change this provision contained in said first trust. 

If the Court reformed the secured second deed of trust as 
demanded by the plaintiffs, the defendants would have the burden of two 
trusts, one of which, would provide for prepayment privileges and the 
other one of which would not. And in these circumstances the Court would 
have forced upon the defendants a more burdensome contract than that 
entered into between the parties. 

This additional burden would not be a minor character as such 
a provision in a trust can well block the re-financing of property and fre- 
quently does so when the holder of a trust containing such provisions refuses 
to release his rights in the same except upon the payment of a substantial 
bonus. 
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(4) CLAIM OF THE PLAINTIFF SHOULD 
BE BARRED BY LATCHES 


No complaint was made to the defendants by the original payee 
of the note or by anyone else until two and one-half years after the execution 
of the same (J.A. 30) and suit was not filed for reformation until approxi- 
mately thirty-three months after the execution of the note. ! 
Mr. Justice Harlan, speaking for the United States Supreme 
Court in Snell v. Atlantic Fire and Marine Insurance Company of eee 
98 U.S. 85, 25 L.ed. 52, said as follows: 
"Nor should relief be granted where the party seeking 
it has unreasonably delayed application for redress, 
or where the circumstances raise the presumption 
that he acquiesced in the written agreement after be- 
coming aware of the mistake. Hence, in Graves v. 
Boston Marine Insurance Company (2 Cranch, 419), 
this Court declined to grant relief against an alleged 
mistake in the execution of the policy, partly because 
the complainant's agent had possession of the policy 
long enough to ascertain its contents, and retained 
it several months before alleging any mistake in its 


reduction to writing. ‘* (Underlining supplied. ) 


CONCLUSION 


Defendants below, appellees here, respectfully submit to this Court 
that the determination of the Trial Court that the appellants failed to make a 
showing entitling them to the high remedy of reformation was equitable and that 
the judgment of the Trial Court should be affirmed. 
Respectfully submitted, 


STANLEY H. KAMEROW 
ALLAN L. KAMEROW 


